
 

 

Woollahra Local  
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Thursday 1 December 2022 
at the conclusion of the Public Meeting 

 
Agenda 
Meeting to be held using  
conferencing technology 



 

 

 
 
 
 
 
Compliance with social distancing requirements to limit the spread of COVID-19 virus at Woollahra Local Planning Panel Meetings (Electronic 
Meetings): 
 
Amendments have been made to the Local Government Act 1993 to allow councils to meet remotely to reduce the risk of COVID-19 and ensure compliance with 
the Public Health Order.  
 
Woollahra Council will be holding Woollahra Local Planning Panel (Electronic Meetings) remotely using conferencing technology. 
 
The Chair of the panel, members of the Panel and staff will be participating in meetings by an audio-visual link instead of attending in person. 
 
In response to the Directive issued by the Minister for Planning & Public Spaces on 30 June 2020, the Woollahra Local Planning Panel was required to 
change the way applications are considered from 1 August 2020. 
 
In this regard, the applications listed on this Agenda will not be considered at a public meeting but rather considered electronically by the Panel.   
 
When considering applications electronically, the Panel will be provided with an assessment report, relevant attachments and submissions (including copies 
of any submissions made by members of the public). 
 
Meetings held electronically by the Panel, are not public meetings, and therefore members of the public are unable to address the panel meeting.  
 
Late correspondence may be submitted for consideration by the Panel. All late correspondence must be received by 12 noon on the day before the 
meeting. Late correspondence is to be emailed to records@woollahra.nsw.gov.au  
 
The Woollahra Local Planning Panel (Electronic Agenda), including the assessment report on the development application, will be publically available on 
Council’s website six (6) days prior to the meeting at: www.woollahra.nsw.gov.au/council/meetings_and_committees/agendas_and_minutes 
 
Minutes of the Woollahra Local Planning Panel (Electronic Meeting) will be posted to Council’s website once finalised. 
 
If you have any questions in relation to the above mentioned changes, please contact Council’s Governance department on (02) 9391 7001. 
 
Woollahra Local Planning Panel Membership:  1 Chair, 2 Experts and 1 Community Representative  
 
Quorum:      3 Panel members 
 

 

mailto:records@woollahra.nsw.gov.au
http://www.woollahra.nsw.gov.au/council/meetings_and_committees/agendas_and_minutes
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Woollahra Municipal Council 
 

Notice of Meeting 
 
23 November 2022 
 
To:     Woollahra Local Planning Panel Members 

Chair 
 Experts 
 Community Representative  
 
 
 
Dear Panel Members, 
 
 
 

Woollahra Local Planning Panel (Electronic Meeting) – 1 December 2022 
 
In accordance with the provisions of the Local Government Act 1993, I request your attendance at 
Council’s Woollahra Local Planning Panel (Electronic Meeting) meeting to be held in the 
Thornton Room (Committee Room), 536 New South Head Road, Double Bay, on Thursday 1 
December 2022 at at the conclusion of the Public Meeting. 
 
Members of the public are invited to submit late correspondence for consideration by the Panel by 
emailing records@woollahra.nsw.gov.au by 12noon on the day prior to the meeting. 
 
If you have any difficulties accessing the meeting please contact (02) 9391 7001. 
 
Regards, 
 
 
Craig Swift-McNair 
General Manager 
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Woollahra Local Planning Panel  

(Electronic Meeting) 

Agenda  
Item Subject Page 
 
1.  Opening 
2.  Acknowledgement of Country (Gadigal People and Birrabirrigal People) 
3.  Leave of Absence and Apologies  
4.  Late Correspondence 
5.  Declarations of Interest 
 

Items to be Decided by the Panel 
 

D1 DA393/2022/1 - 1 Wingadal Place, Point Piper - 22/226609 ..................................... 7 
*See Recommendation Page 31 

D2 DA318/2021/1 - 212-214 Old South Head Road Bellevue HillL (AKA 29 Birriga 
Road) - 22/228493 ................................................................................................ 103 
*See Recommendation Page 158 

D3 DA157/2022/1 - Cliff Street, Watsons Bay - 22/223829 ......................................... 305 
*See Recommendation Page 325 

D4 DA192/2022/1 - 2/623 New South Head Road Rose Bay - 22/225082 .................. 369 
*See Recommendation Page 395  
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LOCAL PLANNING PANEL 
DEVELOPMENT APPLICATION ASSESSMENT REPORT 

 
ITEM No. D1 
FILE No. DA393/2022/1 
ADDRESS 1 Wingadal Place POINT PIPER 
COUNCIL WARD Double Bay 
SITE AREA 961.1m2  
ZONING R3 Medium Density Residential 
PROPOSAL New Pergola (vergola) to the upper-level terrace 
TYPE OF CONSENT Local development 
COST OF WORKS $46,200.00 
DATE LODGED 21/09/2022 
APPLICANT Mr L Buttenshaw 
OWNER A Tzaneros & T Tzaneros 
AUTHOR Ms C Tai 
TEAM LEADER Mr T Wong 
SUBMISSIONS Nil 
RECOMMENDATION Approval 

 

1. REASON FOR REPORT TO LOCAL PLANNING PANEL (LPP) 
 
The application is to be determined by the Woollahra Local Planning Panel as it falls under the 
category of: 

• Departure from development standards 
(a) Development that contravenes a development standard imposed by an 

environmental planning instrument by more than 10% 
 
2. REASONS FOR RECOMMENDATION 
 
The application has been assessed within the framework of the matters for consideration under 
section 4.15 of the Environmental Planning and Assessment Act 1979 and is recommended for 
approval because: 
 
• It is considered to be satisfactory with all relevant planning policies including the objectives of 

WLEP 2014 and WDCP 2015 
• It will not have adverse effects on the local built and natural environment nor any adverse 

social and economic impacts in the locality  
• All likely impacts to adjoining properties including any submissions made have been 

addressed in the report, or are considered to be satisfactory.  
• The site is suitable for the proposed development 
• The proposal is in the public interest 
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3. LOCALITY PLAN 
 

 
 
4. PROPOSAL 
 
The proposal involves the installation of a new vergola to the upper level terrace. 
 

 
Proposed new vergola (Source: MHNDU) 

 

Subject 
site 

 
 

North 
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Photomontage demonstrating approved development under DA2022/119/1 (Source: MHNDU) 
 

 
Photomontage demonstrating proposed development (Source: MHNDU) 
 
5. ISSUES 
 
5.1 Exceptions to Development Standards in Woollahra Local Environmental Plan 2014 
 
Clause Development Standard Departure from Control Conclusion 
Part 4.3 Height of Buildings 1.195m or 12.57% departure from the 9.5m control Satisfactory 

*Note: The submitted Clause 4.6 written request pursuant to Clause 4.6 of the WLEP 2014 is well founded. 
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1. PROPERTY DETAILS AND REFERRALS 
 
6. SITE AND LOCALITY 
 
Physical features 
The subject site is located on the southern side of Wingadal Place approximately 28m east of the 
intersection with Wolseley Road. The site is an irregular shaped lot with a street frontage of 7.62m, an 
eastern side boundary of 45.36m, a western side boundary of 58.635m and a southern (rear) boundary of 
33.495m. It also has an irregular foreshore line upon Sydney Harbour and splayed side boundary shared 
with the neighbouring property at 56 Wolseley Road. 
 
The overall site area is 929.5m2. 
Topography 
The site slopes significantly down from the front, northern boundary down to the rear southern boundary. 
There is an approximately drop of 15.6m from the highest point on the north-eastern corner down to the 
lowest point on the south-western corner. 
Existing buildings and structures 
The subject site contains an existing 3 storey dwelling house and a swimming pool. The site is currently 
under construction in accordance with DA2022/119/1 and CDC2021/226/1.  
Surrounding Environment 
The vicinity of the subject site is characterised by a mix of large dwelling house and residential flat 
buildings with varying architectural styles and scale.  
 
The site adjoins four private allotments including the dwelling at 2 Wingadal (west), the Residential Flat 
Building (RFB) at 62 Wolseley Road, the RFB at 60 & 60A Wolseley Road and the RFB at 56 Wolseley 
Road. To the south of the site is Blackburn Cove, within Sydney Harbour. 
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View of the subject site from Wingadal Place (Source: Council) 
 

 
View of the eastern elevation of the existing building from neighbour properties (Source: Council) 
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View of the external terrace where the proposed vergola will be erected  (Source: Council, taken in July 
2022) 
 
7. RELEVANT PROPERTY HISTORY 
 
Current use 
Dwelling house 
Relevant Application History 
DA2022/119/1 for alterations and additions to existing dwelling with new swimming pool and associated 
landscaping was approved by Council on 3 August 2022. 
 
CDC2021/226/1 for internal and external alterations to the existing dwelling house was approved by 
Private Certifier on 23 December 2021. 
 
DA2007/323/1 for new single dwelling house including landscaping works and a swimming pool was 
approved by Council on 3 December 2007.  
 
DA2007/81/1 for new dwelling with associated landscaping was withdrawn on 6 March 2007. 
Relevant Compliance History 
Nil 
Pre-DA 
Nil 
Requests for Additional Information and Replacement Applications 
A request was made on 11 November 2022 in relation to view impact assessment. Relevant information 
was provided on 16 November 2022. 
Land and Environment Court Appeal(s) 
Nil 
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8. REFERRALS 
 
Referral Summary of Referral Response Attachment 
Technical Services Council’s Development Engineer reviewed the proposal in DARC 

and considered it satisfactory subject to conditions of consent.  
- 

 
2. ENVIRONMENTAL ASSESSMENT UNDER SECTION 4.15 
 
The relevant matters for consideration under Section 4.15 of the Environmental Planning and 
Assessment Act 1979 include the following: 
 
1. The provisions of any environmental planning instrument 
2. The provisions of any proposed instrument that is/has been the subject of public consultation 
3. The provisions of any development control plan 
4. Any planning agreement that has been entered into 
5. Any draft planning agreement that a developer has offered to enter into 
6. The regulations 
7. Any coastal zone management plan 
8. The likely impacts of that development: 

i) Environmental impacts on the natural and built environments 
ii) Social and economic impacts 

9. The suitability of the site 
10. Any submissions 
11. The public interest 
 
9. ADVERTISING AND NOTIFICATION 
 
9.1 Submissions 
 
The application was advertised and notified from 12/10/2022 to 27/10/2022 in accordance with 
Chapter 6 of the Woollahra Community Participation Plan 2019. No submission was received. 
 
9.2 Statutory Declaration 
 
The applicant has completed the statutory declaration dated 28/10/2022 declaring that the site 
notice for DA393/2022/1 was erected and maintained during the notification period in accordance 
with Chapter 6 of the Woollahra Community Participation Plan 2019. 
 
10. STATE ENVIRONMENTAL PLANNING POLICY (RESILIENCE AND HAZARDS) 2021 
 
10.1 Chapter 2 – Coastal Management 
 
Chapter 2 of the Resilience and Hazards SEPP gives effect to the objectives of the Coastal 
Management Act 2016 from a land use planning perspective, by specifying how development 
proposals are to be assessed if they fall within the Coastal Zone.  
 
Whilst the subject land is located within the Coastal Environment Area (Clause 13) and the Coastal 
Use Area (Clause 14), subclauses 13(3) and 14(2) state: 
 

This clause does not apply to land within the Foreshores and Waterways Area within the 
meaning of Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005. 

 
On the basis that the subject land is located within the Foreshores and Waterways Area pertaining 
to Chapter 10 of the Biodiversity and Conservation SEPP 2021, it is only the following aim of the 
policy that is relevant to the subject development application: 
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a) managing development in the coastal zone and protecting the environmental assets of the 
coast. 

 
Subsequent sections of this report contain a detailed environmental assessment of the proposal 
against the provisions of Chapter 10 of the SEPP and Sydney Harbour Foreshores and Waterways 
Area DCP 2005. 
 
The proposal is considered to be satisfactory with regard to the above-mentioned aim. 
 
10.2 Chapter 4 – Remediation Of Land 
 
The aims of Chapter 4 of the Resilience and Hazards SEPP are to promote the remediation of 
contaminated land for the purpose of reducing the risk of harm to human health or any other 
aspect of the environment. 
 
Under Clause 7(1)(a) of the SEPP, consideration has been given as to whether the subject site on 
which the development is occurring is contaminated. As the site has a long history of residential 
use, it is considered that the land does not require further consideration under Clause 7 (1) (b) and 
(c) of the SEPP. The proposal is therefore acceptable with regard to Chapter 4 of the Resilience 
and Hazards SEPP. 
 
11. STATE ENVIRONMENTAL PLANNING POLICY (BUILDING SUSTAINABILITY INDEX: 

BASIX) 2004 
 
SEPP (Building Sustainability Index: BASIX) 2004 applies to the proposed development. It relates 
to commitments within the proposed development in relation to thermal comfort, water 
conservation and energy efficiency sustainability measures. 
 
SEPP (Building Sustainability Index: BASIX) 2004 is not applicable as the cost of works is less 
than $50,000. 
 
12. STATE ENVIRONMENTAL PLANNING POLICY (BIODIVERSITY AND CONSERVATION) 

2021 
 
The Biodiversity and Conservation SEPP 2021 came into effect on 1 March 2022. Chapter 10 of 
the SEPP relates to the Sydney Harbour Catchment.  
 
Chapter 10 of the SEPP contains the following parts: 
 
Part 10.1: Preliminary, which contains the aims and the principles which enable those aims to be 

achieved in relation to the foreshore and waterway area.  
Part 10.2: Planning principles, which relate to the plan making process. 
Part 10.3: Foreshores and waterways area, which includes zonings and their objectives, matters 

for consideration in relation to DAs, the Advisory Committee’s constitution and role and 
special provisions 

Part 10.4: Strategic sites, which contains matters for consideration in relation to sites identified as 
strategic foreshore sites in the area  

Part 10.5: Heritage provisions, which contains provisions for the assessment of DAs relating to 
heritage items and places of potential heritage significance as identified in the SEPP 

Part 10.6: Wetlands protection, which contains provisions relating to the assessment of DAs 
relating to wetlands protection areas as identified in the SEPP 

 
Clause 10.1 (1) sets out the aims of the plan as follows: 

10.1 Aims of Chapter 

(1)  This plan has the following aims with respect to the Sydney Harbour Catchment:  
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(a)  to ensure that the catchment, foreshores, waterways and islands of Sydney Harbour 
are recognised, protected, enhanced and maintained:  
(i)  as an outstanding natural asset, and 
(ii)  as a public asset of national and heritage significance, for existing and future 

generations, 
(b)  to ensure a healthy, sustainable environment on land and water, 
(c)  to achieve a high quality and ecologically sustainable urban environment, 
(d)  to ensure a prosperous working harbour and an effective transport corridor, 
(e)  to encourage a culturally rich and vibrant place for people, 
(f)  to ensure accessibility to and along Sydney Harbour and its foreshores, 
(g)  to ensure the protection, maintenance and rehabilitation of watercourses, wetlands, 

riparian lands, remnant vegetation and ecological connectivity, 
(h)  to provide a consolidated, simplified and updated legislative framework for future 

planning. 
 
(2) For the purpose of enabling these aims to be achieved in relation to the Foreshores and 

Waterways Area, this plan adopts the following principles:  
(a)  Sydney Harbour is to be recognised as a public resource, owned by the public, to be 

protected for the public good, 
(b)  the public good has precedence over the private good whenever and whatever 

change is proposed for Sydney Harbour or its foreshores, 
(c)  protection of the natural assets of Sydney Harbour has precedence over all other 

interests. 
 
Clause 10.4 provides that the local council is the consent authority for land based development. 
 
12.1 Zoning (Clause 10.13) 
 
Clause 10.13 sets out land/water interface zonings which apply to the Harbour. The proposed 
development for alterations and addition to existing dwelling house is located entirely outside of the 
W8 Scenic Waters Passive Use zone. Refer to Zoning Map below: 
 

  
Zoning Map (SREP 2015) 

 
The proposed development does not include any works within the W8 zone. 

Subject Site 
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12.2 Division 2 - Matters for Consideration 
 
Part 10.3, Division 2 identifies the matters which must be considered in the assessment of a DA 
located with this area. The relevant matters for consideration are assessed as follows: 
 
12.2.1 Clause 10.19 – Biodiversity, ecology and environment protection 
 
The proposal is considered to suitably satisfy the relevant criteria prescribed by this clause. 
 
12.2.2 Clause 10.20 – Public access to, and use of, foreshores and waterways 
 
The proposal will not alter public access to Harbour foreshore areas. Currently, there is no public 
access available to the harbour foreshore area, and as such, the proposal will have no impact in 
this regard.  
 
The proposal satisfies the relevant criteria prescribed by this clause. 
 
12.2.3 Clause 10.23 – Foreshore and waterways scenic quality 
 
The matters of consideration in Clause 10.23 relate to the maintenance, protection and 
enhancement of the scenic quality of foreshores and waterways, and are as follows: 
 
a) The scale, form, design and siting of any building should be based on an analysis of:  

(i) The land on which it is to be erected 
(ii) The adjoining land 
(iii) The likely future character of the locality 

b) Development should maintain, protect and enhance the unique visual qualities of Sydney 
Harbour and its islands, foreshores and tributaries 

c) The cumulative impact of water-based development should not detract from the character of 
the waterways and adjoining foreshores 

 
The proposal satisfies the relevant criteria prescribed by this clause, as: 
 
• The proposal relates to installation of a new vergola to the existing upper level terrace. The 

amount of glazing to the southern façade (harbour-facing) of the development remains 
unchanged. 

• The proposal will maintain, protect and enhance the unique visual qualities of the Sydney 
Harbour and its foreshores. 

• The proposal would not alter the existing built form of the dwelling while the proposed new 
vergola is of modest scale. It is considered that the proposed works will not detract from the 
scenic quality as viewed from Sydney Harbour and is an appropriate response to the 
topography in this hilly location. 

 
12.2.4 Clause 10.24: Maintenance, Protection and Enhancement of Views 
 
The matters of consideration in Clause 10.24 relate to the maintenance, protection and 
enhancement of views, and are as follows: - 
 
a) Development should maintain, protect and enhance views (including night views) to and from 

Sydney Harbour 
b) Development should minimise any adverse impacts on views and vistas to and from public 

places, landmarks and heritage items 
c) The cumulative impact of development on views should be minimised 
 
The proposal would not impact on existing views from the public domain and therefore satisfy the 
relevant matters of consideration outlined in Clause 10.24 of the SREP 2005. 
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12.3 Sydney Harbour Foreshores & Waterways Area Development Control Plan (SHDCP) 
 
The SHDCP applies to the proposed development as it applies to all development within the 
foreshores and waterways area as identified in Part 10 of the SEPP. 
 
The SHDCP contains provisions for assessing the impact of developments on the landscape (part 
3), and also contains general design guidelines for land-based development (part 5). 
 
An assessment of the scheme against the relevant controls under this DCP is as follows: 
 

Relevant Parts Assessment 
Part 2. Ecological assessment  
Ecological communities (Aquatic) 

- sandy beaches 
- seagrasses 

No impact   

Part 3. Landscape assessment 
3.2 General aims 
All development should aim to: 
• Minimise any significant impact on views and vistas from and to: 

- Public places 
- Landmarks identified on the maps accompanying the DCP, 

and  
- Heritage items 

• Ensure it complements the scenic character of the area 
• Protect the integrity of foreshores with rock outcrops, dramatic 

topography or distinctive visual features 
• Provide a high quality of built and landscape design 
• Contribute to the diverse character of the landscape 

 
 
• Satisfactory 
 
 
 

 
• Satisfactory 
• Satisfactory 
 
• Satisfactory 
• Satisfactory 

3.4 Landscape character type 10 performance criteria Satisfactory  
Part 4 Design guidelines for water-based and land/water interface development 
4.3 Foreshore Access 
Foreshore access is to be encouraged and promoted. Wherever 
possible, public access to and along the foreshore including the inter-
tidal zone should be secured or improved. Foreshore links joining public 
open spaces or access points are most desirable. These can be 
obtained by right of way or dedicated or acquired strips of land and may 
link with tracks across beaches and rock platforms. Where foreshore 
links are not available, a link through adjacent streets is usually possible. 

Satisfactory – The proposal 
will not alter public access to 
Harbour foreshore areas. 
Currently, there is no public 
access available through the 
subject site to the harbour 
foreshore area. This situation 
will remain. 

Part 5 Design guidelines Land–Based Developments 
Part 5.3: Siting of Buildings and Structures and Part 5.4: Built Form 
The following criteria should be observed when siting buildings and 
structures: 
• where there is existing native vegetation, buildings should be set 

back from this vegetation to avoid disturbing it; 
• buildings should address the waterway; 
• buildings should not obstruct views and vistas from public places to 

the waterway; 
• buildings should not obstruct views of landmarks and features 

identified on the maps accompanying this DCP; and 
• where there are cliffs or steep slopes, buildings should be sited on 

the top of the cliff or rise rather than on the flat land at the foreshore. 
• The built form of the development should avoid boxy shapes and flat 

roofs, high fences and walls, bright lighting, reflective materials, 
unsympathetic colours, a reduction in landscaping and any loss of 
views of significant features, landmarks or heritage items. 

 
 
• Satisfactory 
 
• Satisfactory 
• Satisfactory 
 
• Satisfactory 
 
• Satisfactory 
 
• Satisfactory 
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12.4 Conclusion 
 
The proposal is considered to be satisfactory with regard to the relevant provisions of Part 10 of 
the Biodiversity and Conservation SEPP 2021 and the applicable Sydney Harbour DCP 2005.  
 
13. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 2014 
 
13.1 Part 1.2: Aims of Plan 
 
The proposal is consistent with the aims in Part 1.2(2) of the Woollahra LEP 2014. 
 
13.2 Land Use Table 
 
The proposal is defined as dwelling house and is permitted and is consistent with the objectives of 
the R3 Medium Density Residential zone. 
 
13.3 Part 4.3: Height of Buildings 
 
Part 4.3 limits development to a maximum height of 9.5m. 
 
 Existing Proposed Control Complies 

Maximum Building Height 10.76m (RL28) 10.695m (RL27.925) 9.5m NO* 

*Existing non-compliance. 
 
The proposal does not comply with Part 4.3 of Woollahra LEP 2014 as detailed and assessed in 
Part 9.4 below. 
 
13.4 Part 4.6: Exceptions to Development Standards 
 
The proposal involves a non-compliance with the 9.5m Height of Building development standard 
under Part 4.3 of the Woollahra LEP 2014. The proposed works relate installation of a new vergola 
which exceeds the maximum building height development standard by 1.195m, represents 12.57% 
non-compliance with the development standard. 
 

 
Section showing the height non-compliance (Source: MHNDU) 
 
13.4.1 Purpose 
 
Part 4.6 allows a contravention of a development standard with the objectives being to allow an 
appropriate degree of flexibility in applying certain development standards to particular 
development and to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances. 
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13.4.2 Written Request 
 
Part 4.6(3) stipulates that a written request is required from the applicant that justifies the 
contravention of the development standard by demonstrating that compliance with is unreasonable 
or unnecessary and there are sufficient environmental planning grounds to justify the 
contravention. 
 
The applicant has provided a written request (Attachment 2) in relation to the departure. 
 
13.4.3 Assessment 
 
Clause 4.6(4) prescribes the following: 
 
Clause 4.6 (4) Consent must not be granted for development that contravenes a development 
standard unless: 

a) The consent authority is satisfied that: 
i. The applicant’s written request has adequately addressed the matters required to be 

demonstrated by subclause (3), and 
ii. The proposed development will be in the public interest because it is consistent with 

the objectives of the particular standard and the objectives for development within the 
zone in which the development is proposed to be carried out, and  

b) The concurrence of the Secretary has been obtained.   
 
Clause 4.6(4)(a)(i) – Assessment 
 
Clause 4.6(4)(a)(i) requires the consent authority to be satisfied that the applicant’s written request, 
seeking to justify the contravention of the development standard, has adequately addressed the 
matters required to be addressed by Cl 4.6(3). There are two separate matters for consideration 
contained within Cl 4.6(3) and these are addressed as follows: 
 

a) That compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case 

 
Assessment: The applicant’s written request has demonstrated that the objectives of the Height of 
Buildings development standard are achieved, notwithstanding the non-compliances. 
 
In doing so, the applicant’s written request has adequately demonstrated that compliance with the 
development standard is unreasonable or unnecessary in the circumstances of this case as 
required by cl 4.6(3)(a). The objectives of the development standard are discussed further in the 
assessment of Clause 4.6(4)(a)(ii). 
 

b) That there are sufficient environmental planning grounds to justify contravening the 
development standard. 

 
Assessment: In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 
118, Preston CJ provides the following guidance (paragraph 23) to inform the consent authority’s 
finding that the applicant’s written request has adequately demonstrated that there are sufficient 
environmental planning grounds to justify contravening the development standard: 
 
‘As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the 
written request under cl 4.6 must be ‘environmental planning grounds’ by their nature: See 
Four2Five Pty Ltd. v Ashfield Council. The adjectival phrase “environmental planning” is not 
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the EPA 
Act including the objects in s1.3 of the EPA Act. ‘ 
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S1.3 of the EPA Act reads as follows: 
 
1.3 Objects of Act 
 
The objects of this Act are as follows: 
 
(a) to promote the social and economic welfare of the community and a better environment by 

the proper management, development and conservation of the State's natural and other 
resources,  

(b)  to facilitate ecologically sustainable development by integrating relevant economic, 
environmental and social considerations in decision-making about environmental planning 
and assessment,  

(c) to promote the orderly and economic use and development of land,  
(d) to promote the delivery and maintenance of affordable housing,  
(e) to protect the environment, including the conservation of threatened and other species of 

native animals and plants, ecological communities and their habitats,  
(f) to promote the sustainable management of built and cultural heritage (including Aboriginal 

cultural heritage),  
(g) to promote good design and amenity of the built environment,  
(h) to promote the proper construction and maintenance of buildings, including the protection of 

the health and safety of their occupants,  
(i) to promote the sharing of the responsibility for environmental planning and assessment 

between the different levels of government in the State,  
(j) to provide increased opportunity for community participation in environmental planning and 

assessment.  
 
Assessment: The applicant’s written request, which supports the proposed non-compliance with 
the height of building development standard, has adequately demonstrated that the proposed 
development promotes the orderly and economic use and development of the land; and that the 
proposal promotes good design and local amenity, in accordance with the objects 1.3(c) and (g) of 
the EPA Act.  
 
The applicant’s written request has therefore demonstrated sufficient environmental planning 
grounds to justify the contravention of the development standard as required by Clause 4.6(3)(b) 
and the consent authority can be satisfied that the applicant’s written request has adequately 
addressed the matters required to be demonstrated by Clause 4.6(3).  
 
Clause 4.6(4)(a)(ii) - Assessment 
 
Clause 4.6(a)(a)(ii) requires the consent authority to be satisfied that: 
 

ii) The proposed development will be in the public interest because it is consistent with 
the objectives of the particular standard and the objectives for development within the 
zone in which the development is proposed to be carried out 

 
In considering whether or not the proposed development will be in the public interest, consideration 
must be given to the underlying objectives of the Height of Buildings development standard, and 
the zone objectives of the R2 Low Density Residential Zone. An assessment against these 
objectives is provided below. 
 
Clause 4.3 – Height of Buildings 
 
The proposal is assessed against the Objectives of the Development Standard prescribed by 
Clause 4.3 which state: 
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(a) To establish building heights that are consistent with the desired future character of the 
neighbourhood 

 
Assessment: The height non-compliance relates to the new vergola which is of design, height and 
scale sympathetic to the existing dwelling as well as the desired future character of the 
neighbourhood.  The proposal is consistent with Objective (a). 
 
(b) To establish a transition in scale between zones to protect local amenity 

 
Assessment: The subject site is within the R3 Medium Density Residential zone and does not 
adjoin any other zone. There is no impact in terms of transition in scale between zones. 
 
(c) To minimise the loss of solar access to existing buildings and open space 
 
Assessment: The proposal will not result in any loss of solar access to existing buildings and open 
spaces and will achieve consistency with Objective (c). 
 
(d) To minimise the impacts of new development on adjoining or nearby properties from 

disruption of views, loss of privacy, overshadowing or visual intrusion 
 
Assessment: The proposal will not result in any adverse amenity impacts to adjoining or nearby 
properties in terms of views, loss of privacy, overshadowing or visual intrusion and will achieve 
consistency with Objective (d). 
 
(e) To protect the amenity of the public domain by providing public views of the harbour and 

surrounding areas 
 
Assessment: The proposal will not result in any adverse amenity impacts to the public domain or 
views from public areas and will achieve consistency with Objective (e). 
 
Conclusion 
 
The proposal satisfies the objectives prescribed by Part 4.3 of the Woollahra LEP 2014. 
 
 
Objectives of the R3 Zone 
 
The objectives applying to the R3 Medium Density Residential zone and assessment against the 
objectives is provided below: 
 
• To provide for the housing needs of the community within a medium density residential 

environment 
 
Assessment: The proposal retains the existing use as a dwelling house, thereby achieving 
consistency with this objective. 
 
• To provide a variety of housing types within a medium density residential environment. 
 
Assessment: The proposal relates to installation of a new pergola to the upper-level terrace. The 
proposal responds to the housing types by retaining alternative housing choice within the medium 
density residential setting. 
 
• To enable other land uses that provide facilities or services to meet the day to day needs of 

residents 
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Assessment: The proposal has no impact on other land uses and achieves consistency with this 
objective. 
 
• To ensure that development is of a height and scale that achieves the desired future 

character of the neighbourhood 
 
Assessment: The proposal has no impact to the height and scale of the existing building and 
achieves consistency with this objective. 
 
Conclusion 
 
The departure from the standard is considered to be in the public interest for the following reasons: 
 
• The objectives of the Clause 4.3 Height of Buildings development standard have been 

satisfied; 
• The objectives of the R3 Medium Density Residential zone have been satisfied; and 
• There are sufficient environmental planning grounds to justify contravening the development 

standard in this instance. 
 
Clause 4.6(4)(a)(b) 
 
The Department issued Planning Circular No.PS20-002 (dated 05 May 2020) which notified 
Councils of arrangements “…where the Director General’s concurrence may be assumed for 
exceptions to development standards under environmental planning instruments which adopt 
clause 4.6 …of the Standard Instrument…”  Clause 64 of the EPA Regulations provides 
that Council may assume the Director-General’s [Secretary’s] concurrence for exceptions to 
development standards, thus satisfying the terms of this clause. 
 
13.4.4 Conclusion 
 
The written submission from the applicant has adequately demonstrated that the variation of the 
development standard prescribed by Clause 4.3 is justified pursuant to the relevant matters for 
consideration prescribed by Clause 4.6. 
 
The consent authority is satisfied that the applicant’s written request has demonstrated that 
compliance with the development standard is unreasonable or unnecessary in the circumstances 
in this case, and that sufficient environmental planning grounds have been demonstrated to justify 
the contravention of the development standard. 
 
The consent authority is satisfied that the proposal is in the public interest as it is consistent with 
the objectives of the Height of Buildings development standard and those applicable to 
development within the zone. 
 
Accordingly, departure from the development standard is justified in this instance. 
 
13.5 Part 5.10: Heritage Conservation 
 
An extract from Council’s Mapping below depicts the location of the subject site and nearby 
heritage item: 
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The following listed heritage item is located in proximity of the site: 
 

• ‘Residential flat building and interiors’, at 66 Wolseley Road (Item No. 293) 
 
Council’s Heritage Officer provides the following comments in DARC: 
 

“The proposal does not need heritage referral and will be assessed by the Assessment 
Officer under the current DCP controls.”  

 
The proposed development is considered to be acceptable with regard to the relevant heads of 
consideration in Part 5.10 of the Woollahra LEP 2014. 
 
13.6 Part 6.1: Acid Sulfate Soils 
 
The subject site is within a Class 5 area as specified in the Acid Sulfate Soils Map. However, the 
subject works are not likely to lower the water table below 1.0m AHD on any land within 500m of a 
Class 1, 2 and 3 land classifications. Accordingly, preliminary assessment is not required and there 
is unlikely to be any acid sulfate affectation. It is therefore acceptable with regard to Part 6.1. 
 
13.7 Part 6.4: Limited Development on Foreshore Area 
 
In Part 6.4, development on the foreshore of Sydney Harbour is permitted subject to it not 
impacting upon natural foreshore processes or the significance and amenity of the area. 
Part 6.4(2) specifies a minimum foreshore building line of 12m.  
 
No works are proposed within the 12m foreshore building line. It is therefore acceptable with 
regard to Part 6.4. 
 
14. WOOLLAHRA DEVELOPMENT CONTROL PLAN 2015 
 
14.1 Chapter B1: Point Piper Residential Precinct 
 
The proposal satisfies the precinct objectives outlined in Part B1.1.3 of the Woollahra DCP 2015. 
 
The proposal meets the streetscape character and key elements of the precinct and desired future 
character objectives of the Point Piper precinct, as noted in Part B1.6.2 of the Woollahra DCP 
2015. 
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14.2 Chapter B3: General Development Controls  
 
Part B3.2: Building Envelope 
 
Site Area:  929.5m2 Existing Proposed Control Complies 
Rear Setback 5.22m No Change 19.05m – 24.93m NO* 
Maximum Wall Height  >7.2m >7.2m 7.2m NO* 
Inclined Plane From Wall Height >45o >45o 45o NO* 

*Existing non-compliances. 
 

 
Figure 1: An overlay (purple) of the prescribed building envelope over roof plan (Source: MHNDU; Overlay: 
Woollahra Council) 
 
Notwithstanding the numerical non-compliances with the rear setback (B3.2.4, Control C1), wall 
height and inclined plane (B3.2.5, Control C1) controls, as detailed in the compliance table and 
Figure 1 above, the proposal is considered to achieve consistency with the relevant Objectives in 
Part B3.2: Building Envelope of the Woollahra DCP 2015, for the following reasons: 
 
• The proposal would generally retain the existing built form perceivable from the street and 

does not alter the existing building setbacks.  
• The lightweight and open nature of the vergola ensures that the proposal will accord with the 

objectives of the rear setback and wall height and inclined plane and will not result in 
unreasonable sense of enclosure. 

• The non-compliant building elements would not result in any loss of deep soil landscaping 
area or have any adverse amenity impacts upon adjoining properties in terms of views, 
privacy or solar access. 

 
Conclusion 
 
The proposal is acceptable with regard to the building envelope controls in Part B3.2 of the 
Woollahra DCP 2015. 
 
Part B3.3: Floorplates 
 
Site Area: 929.5m2 Approved 

(DA2022/119/1) Proposed Control Complies 

Maximum Floor Plate 314% 
(994.65m2) 

318.46% 
(1,024.38m2) 

165% 
(530.74m2) NO* 

*Existing non-compliance. 
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The proposal would result in an additional 29.73m2 floorplate. Notwithstanding the non-
compliances with Control C1, the proposal is considered to achieve consistency with regard to the 
relevant Objectives O1 and O2 in Part B3.3 of the Woollahra DCP 2015 as follows: 
 
• The proposal would not significantly alter the built form when viewed from Wingadal Place 

and Sydney Harbour thereby ensuring the existing streetscape and character of the location 
is maintained. 

• The curved roof form of the proposed vergola is sympathetic to the existing built form.  In 
addition, due to its lightweight and open nature, it will not add adverse bulk to the existing 
dwelling. The proposal would remain an overall bulk and scale that is compatible with the 
adjoining and nearby developments. 

• The proposal would not result in any loss of deep soil landscaping area or have any adverse 
amenity impacts upon adjoining properties in terms of views, privacy or solar access. 

 
Conclusion 
 
The proposal is therefore acceptable with regard to the floorplate controls in Part B3.3 of the 
Woollahra DCP 2015. 
 
Part B3.4: Excavation 
 
No excavation is required for the proposed vergola. 
 
Part B3.5: Built Form and Context 
 
Site Area:  929.5m2 Existing Proposed Control Complies 
Significant Trees Retained Retained Retained Yes 

Siting of Development  Stepped Down 
with the Slope 

Stepped Down 
with the Slope 

Stepped Down 
with the Slope Yes 

Solar Access to Open Space of 
Adjacent Properties  

>50% 
>2hrs 

>50% 
>2hrs 

50% for 2 hours 
on 21 June Yes 

 
Part B3.5.1: Streetscape and Local Character 
 
The proposal meets the streetscape character and key elements of the precinct and desired future 
character objectives of the Point Piper precinct, as noted in Part B1.6.2, and is acceptable with 
regard to the provisions in Part B3.5.1 of the Woollahra DCP 2015. 
 
Part B3.5.2: Overshadowing 
 
The proposal complies with Council’s overshadowing controls, as it will maintain a compliant 
amount of solar access to the main ground level private open space of neighbouring properties. 
 
Part B3.5.3: Public and Private Views 
 
Public Views 
 
The proposal will not obstruct any significant public views. 
 
Private Views 
 
No submission(s) was received objecting to the proposed development on the basis of view loss. 
However, having regards to view assessment undertaken for a previously approved application 
(DA2022/119/1), it is likely that the following property may be impacted by the proposal.  
 
• 62-62A Wolseley Road POINT PIPER 
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A view assessment (Attachment 3) was submitted in response to Council’s request for view 
analysis. The view analysis and photomontages have been used to aid the view loss assessment 
to follow.  
 
In assessing the reasonableness or otherwise of the degree of view loss, this report has had 
regard to the case law established by Tenacity Consulting v Warringah (2004) NSWLEC 140 which 
has established a four step assessment of view sharing. The steps are as follows: 
 
1. The assessment of the views affected 
 

 
The first step is the assessment of views to be affected. Water views are valued more highly 
than land views. Iconic views (eg. of the Opera House, the Harbour Bridge or North Head) 
are valued more highly than views without icons. Whole views are valued more highly than 
partial views, eg a water view in which the interface between land and water is visible is more 
valuable than one in which it is obscured. 

 
The views affected are (refer to photos below) all taken from a standing position unless specified: 
 
 
No. 62-62A Wolseley Road 
 

 
Photo 1: Existing view from upper level apartment terrace 
(Source: Council) 

 
            Location and direction of views taken 

 
Photo 2: Existing view from upper level apartment terrace 
(Source: Council) 

 
            Location and direction of views taken 

Subject Site 

Subject Site 
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            Location and direction of views taken 
 
2. Consideration from what part of the property the views are obtained 
 
The second step is to consider from what part of the property the views are obtained. For example, 
the protection of views across side boundaries is more difficult than the protection of views from 
front and rear boundaries. In addition, whether the view is enjoyed from standing or sitting position 
may also be relevant. Sitting views are more difficult to protect than standing views. The 
expectation to retain side views and sitting views is often unrealistic. 
 
No. 62-62A Wolseley Road 
 
The affected views are obtained from upper level apartment terrace across the rear boundary. 
 
Existing on the site is 3 storey building with 3 units.  
 
3. The extent of the impact 
 

The third step is to assess the extent of the impact. This should be done for the whole of the 
property, not just for the view that is affected. The impact on views from living areas is more 
significant than from bedrooms or service areas (though views from kitchens are highly 
valued because people spend so much time in them). The impact may be assessed 
quantitatively, but in many cases this can be meaningless. For example, it is unhelpful to say 
that the view loss is 20% if it includes one of the sails of the Opera House. It is usually more 
useful to assess the view loss qualitatively as negligible, minor, moderate, severe or 
devastating. 

 
No. 62-62A Wolseley Road 
 
As demonstrated in the images below, the proposal would have negligible impact upon views 
obtained from No. 62-62A Wolseley Road. The district view, Sydney City Skyline, water view of 

Subject Site 

Photo 1 Photo 2 
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Sydney Harbour and the iconic views of Sydney Harbour Bridge and Sydney Opera House will 
remain intact. 
 

 
View from upper level apartment terrace, showing outline of proposed vergola (outlined in RED) (Source: MHNDU) 
 

 
View from upper level apartment terrace, showing outline of proposed vergola (outlined in RED) (Source: MHNDU) 

Proposed Vergola 

Proposed Vergola 
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4. The reasonableness of the proposal that is causing the impact 
 

The fourth step is to assess the reasonableness of the proposal that is causing the impact. A 
development that complies with all planning controls would be considered more reasonable 
than one that breaches them. Where an impact on views arises as a result of non-
compliance with one or more planning controls, even a moderate impact may be considered 
unreasonable. With a complying proposal, the question should be asked whether a more 
skilful design could provide the applicant with the same development potential and amenity 
and reduce the impact on the views of neighbours. If the answer to that question is no, then 
the view impact of a complying development would probably be considered acceptable and 
the view sharing reasonable. 

 
The Court poses two questions in Tenacity Consulting vs Warringah (2004) NSWLEC 140. The 
first question relates to whether a non-compliance with one or more planning controls results in 
view loss. 
 
The second question posed by the Court relates to whether a more skilful design could provide the 
same development potential whilst reducing the impact on views.  
 
The panoramic view afforded to No. 62-62A Wolseley Road would remain intact. As assessed 
above, the non-compliances with the height of buildings development standard and the building 
envelope and floorplate controls do not contribute to any view loss. 
 
Accordingly, the proposal is acceptable in terms of objectives and control prescribed in Section 
B3.5.3 – Public and Private Views of the WDCP 2015. 
 
Part B3.5.4: Acoustic and Visual Privacy 
 
The proposed development would not adversely impact upon visual and/or acoustic privacy and 
generally maintaining the existing privacy situation. 
 
Conclusion 
 
The proposal is acceptable with regard to the built form and context controls in Part B3.5 of the 
Woollahra DCP 2015. 
 
Part B3.7: External Areas 
 
Part 3.7.1: Landscaped Areas and Private Open Space 
 
The proposal would not alter the existing on-site deep soil landscaping and private open space.  
 
Conclusion 
 
The proposal is acceptable with regard to the external controls in Part B3.7 of the Woollahra DCP 
2015. 
 
Part B3.10: Additional Controls for Development in Sensitive Locations 
 
Part B3.10.2: Harbour Foreshore Development 
 
Objective O1 of this part aims, “…To protect the scenic quality of the natural landscape and built 
environment, particularly as viewed from Sydney Harbour…” 
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It is considered that the proposal would not significantly alter the existing development when 
viewed from Sydney Harbour, due to the open and lightweight nature of the vergola and matching 
roof form. The proposal, particularly when viewed from Sydney Harbour, is consistent with 
development on adjoining properties and properties in this locality which front Sydney Harbour. 
 
Conclusion 
 
The proposal is acceptable with regard to the additional controls in Part B3.10 of the Woollahra 
DCP 2015. 
 
14.3 Chapter E5: Waste Management  
 
Chapter E5 is applicable to all development and seeks to establish waste minimisation and 
sustainable waste management during demolition and construction phases and throughout the on-
going use of the building. 
 
The SWMMP addresses volume and type of waste and recyclables to be generated, storage and 
treatment of waste and recyclables on site, disposal of residual waste and recyclables and 
operational procedures for ongoing waste management once the development is complete.  
 
The applicant has not provided a SWMMP with the development application. Given the minor 
scope of works, it is considered unnecessary in this instance. 
 
15. DRAFT AMENDMENTS TO POLICIES AND PLANS 
 
Draft Woollahra Local Environmental Plan 2014 
 
Public Exhibition commenced on 10 August 2022 for new floor space ratio development standards 
for low density residential development, and urban greening requirements for all residential 
development.  The proposed amendments to the Woollahra Local Environmental Plan 2014 aim to 
ensure that all new development is of an appropriate scale, retains and enhances tree canopy 
whilst including high-quality landscaping.  
 
Section 4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979, requires that 
provisions of proposed planning instruments are to be considered by a consent authority when 
determining a development application if they are or have been the subject of public consultation.  
 
As it applies to the subject application, reference is made to Alamdo Holdings Pty Limited v The 
Hills Shire Council [2012] NSWLEC 1302 which had regard to the proper interpretation of savings 
provisions under the relevant LEP.   
 
The current savings provisions under Clause 1.8A of the Woollahra LEP 2014 read as follows:  
 
If a development application has been made before the commencement of this Plan in relation to 
land to which this Plan applies and the application has not been finally determined before that 
commencement, the application must be determined as if this Plan had not commenced. 
 
As detailed in the Alamdo case, because the savings provision did not include the wording ‘had 
been exhibited’ in the savings provision, the provision did not specify whether the instrument was 
to be treated as a proposed instrument. Based on the specific wording, the Court accepted that 
because the LEP had to be treated as if it had not commenced it could not be considered under 
Section 4.15(1)(a)(i). Furthermore, it was not considered a proposed instrument i.e. one that has 
already been made, noting that the savings provision did not specify it should be treated as though 
it had. It could therefore not be considered under Section 4.15(1)(a)(ii).  
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Having considered the wording of Clause 1.8A of the Woollahra LEP 2014 and the above 
discussion the proposed amendments would have no effect upon the subject application, noting 
this was made prior to the commencement of the public exhibition period. 
 
16. SECTION 7.12 CONTRIBUTION PLAN 2022 
 
Not relevant given the cost of the proposed development is less than $100,000. 
 
17. THE LIKELY IMPACTS OF THE PROPOSAL 
 
All likely impacts have been addressed elsewhere in the report, or are considered to be 
satisfactory and not warrant further consideration. 
 
18. THE SUITABILITY OF THE SITE 
 
The site is suitable for the proposed development. 
 
19. THE PUBLIC INTEREST 
 
The proposal is considered to be in the public interest.  
 
20. CONCLUSION 
 
The proposal is acceptable against the relevant considerations under s4.15. 
 
21. DISCLOSURE STATEMENTS 
 
There have been no disclosure statements regarding political donations or gifts made to any 
Councillor or to any council employee associated with this development application by the 
applicant or any person who made a submission. 
 
 
22. RECOMMENDATION: PURSUANT TO SECTION 4.16 OF THE ENVIRONMENTAL 

PLANNING AND ASSESSMENT ACT 1979 
 
THAT the Woollahra Local Planning Panel, exercising the functions of Council as the consent 
authority, is satisfied that the matters required to be addressed under Clause 4.6(4) of the 
Woollahra Local Environmental Plan 2014 have been demonstrated and that consent may be 
granted to the development application, which contravenes the Height of Buildings development 
standard under Clause(s) 4.3 of Woollahra LEP 2014. The Panel assumes the concurrence of the 
Secretary, Department of Planning and Environment. 
 
AND  
 
THAT the Woollahra Local Planning Panel, exercising the functions of Council, as the consent 
authority, grant development consent to Development Application No. 393/2022/1 for new Pergola 
(vergola) to the upper-level terrace on land at 1 Wingadal Place Point Piper, subject to the 
following conditions: 
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A. General Conditions 
 
A.1 Conditions 
 

Consent is granted subject to the following conditions imposed pursuant to section 4.16 of 
the Environmental Planning and Assessment Act 1979 (“the Act”) and the provisions of the 
Environmental Planning and Assessment Regulation 2000 (“the Regulation”) such conditions 
being reasonable and relevant to the development as assessed pursuant to section 4.15 of 
the Act. 
Standard Condition: A1 (Autotext AA1) 

 
A.2 Definitions 
 

Unless specified otherwise, words have the same meaning as defined by the Act, the 
Regulation and the Interpretation Act 1987 as in force at the date of consent. 
 
Applicant means the applicant for this consent. 
 
Approved Plans mean the plans endorsed by Council referenced by this consent as 
amended by conditions of this consent. 
 
AS or AS/NZS means Australian Standard® or Australian/New Zealand Standard®, 
respectively, published by Standards Australia International Limited. 
 
BCA means the Building Code of Australia as published by the Australian Building Codes 
Board as in force at the date of issue of any Construction Certificate. 
 
Council means Woollahra Municipal Council 
 
Court means the Land and Environment Court 
 
Local native plants means species of native plant endemic to Sydney’s eastern suburbs 
(see the brochure titled “Local Native Plants for Sydney’s Eastern Suburbs” published by the 
Southern Sydney Regional Organisation of Councils). 
 
Stormwater drainage system means all works, facilities and documentation relating to: 
• the collection of stormwater, 
• the retention of stormwater, 
• the reuse of stormwater, 
• the detention of stormwater, 
• the controlled release of stormwater; and 
• connections to easements and public stormwater systems. 
 
Owner means the owner of the site and successors in title to the site. 
 
Owner-builder has the same meaning as in the Home Building Act 1989. 
 
PC means the Principal Certifier under the Act. 
 
Principal Contractor has the same meaning as in the Act, or where a Principal Contractor 
has not been appointed by the Owner of the land being developed Principal Contractor 
means the Owner of the land being developed. 
 
Professional engineer has the same meaning as in the BCA. 
 
Public place has the same meaning as in the Local Government Act 1993. 
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Road has the same meaning as in the Roads Act 1993. 
 
SEE means the final version of the Statement of Environmental Effects lodged by the 
Applicant. 
 
Site means the land being developed subject to this consent. 

 
Woollahra LEP means Woollahra Local Environmental Plan 2014 
 
Woollahra DCP means Woollahra Development Control Plan 2015 
 
Work for the purposes of this consent means:  
• the use of land in connection with development, 
• the subdivision of land,  
• the erection of a building, 
• the carrying out of any work,  
• the use of any site crane, machine, article, material, or thing, 
• the storage of waste, materials, site crane, machine, article, material, or thing, 
• the demolition of a building, 
• the piling, piering, cutting, boring, drilling, rock breaking, rock sawing or excavation of 

land, 
• the delivery to or removal from the site of any machine, article, material, or thing, or 
• the occupation of the site by any person unless authorised by an occupation certificate. 

 
Note:  Interpretation of conditions - Where there is any need to obtain an interpretation of the intent 

of any condition this must be done in writing to Council and confirmed in writing by Council. 
 Standard Condition: A2 (Autotext AA2) 
 

A.3 Approved Plans and Supporting Documents 
 

Those with the benefit of this consent must carry out all work and maintain the use and works 
in accordance with both the architectural plans to which is affixed a Council stamp 
“Approved” and supporting documents listed below as submitted by the Applicant unless 
modified by any following condition.   
 
Where the plans relate to alterations or additions only those works shown in colour or 
highlighted are approved. 
 
Reference Description Author/Drawn Date(s) 

 
Project No. 21-105, All Rev A 
Dwg No. DA101, DA204, 
DA205, DA301, DA303, DA304, 
DA401, DA405, DA701 

Architectural Plans All by MHNDU All dated 
16.09.2022 

 
Note: Warning to Accredited Certifiers – You should always insist on sighting the original Council 

stamped approved plans.  You should not rely solely upon the plan reference numbers in this 
condition.  Should the Applicant not be able to provide you with the original copy Council will 
provide you with access to its files so you may review our original copy of the approved plan. 

Note: These plans and supporting documentation may be subject to conditions imposed under section 
4.17(1)(g) of the Act modifying or amending the development (refer to conditions which must be 
satisfied prior to the issue of any Construction Certificate.) 

  Standard Condition: A5 (Autotext AA5) 
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A.4 Ancillary Aspects of Development (section 4.17(2) of the Act) 
 

The Owner must procure the repair, replacement or rebuilding of all road pavement, kerb, 
gutter, footway, footpaths adjoining the site or damaged as a result of work under this 
consent or as a consequence of work under this consent. Such work must be undertaken to 
Council's satisfaction in accordance with Council’s Specification for Roadworks, Drainage 
and Miscellaneous Works (2012) unless expressly provided otherwise by these conditions at 
the Owner’s expense. 

 
Note:  This condition does not affect the Principal Contractor's or any sub-contractors obligations to 

protect and preserve public infrastructure from damage or affect their liability for any damage 
that occurs. 

  Standard Condition: A8 (Autotext AA8) 
 
B. Conditions which must be satisfied prior to the demolition of any building or 

construction 
 
B.1 Construction Certificate Required Prior to Any Demolition  
 

Where demolition is associated with an altered portion of, or an extension to an existing 
building the demolition of any part of a building is "commencement of erection of building" 
pursuant to section 6.6 of the Act.   
 
In such circumstance all conditions in Part C and Part D of this consent must be satisfied 
prior to any demolition work. This includes, but is not limited to, the issue of a Construction 
Certificate, appointment of a Principal Certifier, and Notice of Commencement under the Act. 
 
Note:  See Over our Dead Body Society Inc v Byron Bay Community Association Inc [2001] 

NSWLEC 125. 
  Standard Condition: B1 (Autotext BB1) 
 
B.2 Identification of Hazardous Material 
 

In accordance with Australian Standard AS2601: The Demolition of Structures,  the Owner 
shall identify all hazardous substances located on the site including asbestos, 
polychlorinated biphenyls (PCBs), lead paint, underground storage tanks, chemicals, etc. per 
clause 1.6.1 of the Standard.   
 
In this regard, prior to the commencement of any work, Council shall be provided with a 
written report prepared by a suitably qualified competent person detailing: 
• all hazardous materials identified on the site, 
• the specific location of all hazardous materials identified, 
• whether the hazardous materials are to be removed from the site as part of the works 

to be undertaken, and 
• safety measures to be put in place. 
 
Note: This condition is imposed to protect the health and safety of all persons while works are being 

undertaken and to ensure all safety measures have been identified and are in place to protect 
all parties in the immediate vicinity of the site. 
Standard Condition: B6 
 

B.3 Public Road Assets Prior to Any Work/Demolition 
 

To clarify the condition of the existing public infrastructure prior to the commencement of any 
development (including prior to any demolition), the Applicant or Owner must submit to 
Council a full record of the condition of the public road infrastructure adjacent to the 
development site.   
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The report must be submitted to Council prior to the commencement of any work and 
include photographs showing current condition and any existing damage fronting and 
adjoining the site to the:  
• road pavement, 
• kerb and gutter,  
• footway including footpath pavement and driveways,  
• retaining walls within the footway or road, and 
• drainage structures/pits.  

 
The reports are to be supplied in both paper copy and electronic format in Word. 
Photographs are to be in colour, digital and date stamped. 
 
If the required report is not submitted then Council will assume there was no damage to any 
infrastructure in the immediate vicinity of the site prior to the commencement of any work 
under this consent. 
 
Note: If the Applicant or Owner fails to submit the asset condition report required by this condition and 

damage is occasioned to public assets adjoining the site, Council will deduct from security any 
costs associated with remedying, repairing or replacing damaged public infrastructure.  Nothing 
in this condition prevents Council making any claim against security held for this purpose 
Standard Condition: B7 

 
C. Conditions which must be satisfied prior to the issue of any Construction Certificate 
 
C.1 Payment of Long Service Levy, Security, Contributions and Fees 
 

The Certifying Authority must not issue any certificates under section 6.4 of the Act until 
provided with the original receipt(s) for the payment of all of the following levy, security, 
contributions, and fees prior to the issue of a Construction Certificate, Subdivision Certificate 
or Occupation Certificate, as will apply. 

 

Description Amount Indexed Council 
Fee Code 

LONG SERVICE LEVY 
under Building and Construction Industry Long Service Payments Act 1986 

Long Service Levy 
www.longservice.nsw.gov.au/bci/levy/other-
information/levy-calculator 

Contact LSL 
Corporation or use 
online calculator 

No  

SECURITY 
under section 4.17(6) of the Environmental Planning and Assessment Act 1979 

Property Damage Security Deposit -making 
good any damage caused to any property of 
the Council 

$2,626  No T115 

INSPECTION FEES 
under section 608 of the Local Government Act 1993 

Security Administration Fee $215 No T16 

TOTAL SECURITY,  CONTRIBUTIONS, 
LEVIES AND FEES 

$2,841 plus any relevant indexed amounts and 
long service levy 

 
Building and Construction Industry Long Service Payment 
The long service levy under section 34 of the Building and Construction Industry Long Service 
Payment Act 1986, must be paid and proof of payment provided to the Certifying Authority prior to the 
issue of any Construction Certificate. The levy can be paid directly to the Long Service Corporation or 
to Council.  Further information can be obtained from the Long Service Corporation website 
www.longservice.nsw.gov.au or the Long Service Corporation on 131 441. 

http://www.longservice.nsw.gov.au/bci/levy/other-information/levy-calculator
http://www.longservice.nsw.gov.au/bci/levy/other-information/levy-calculator
http://www.longservice.nsw.gov.au/
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How must the payments be made? 
Payments must be made by:  
• cash deposit with Council, 
• credit card payment with Council, or 
• bank cheque made payable to Woollahra Municipal Council. 
 
The payment of a security may be made by a bank guarantee where: 
• the guarantee is by an Australian bank for the amount of the total outstanding contribution, 
• the bank unconditionally agrees to pay the guaranteed sum to the Council on written request by 

Council on completion of the development or no earlier than 12 months from the provision of the 
guarantee whichever occurs first [NOTE: a time limited bank guarantee or a bank guarantee 
with an expiry date is not acceptable], 

• the bank agrees to pay the guaranteed sum without reference to the Applicant or landowner or 
other person who provided the guarantee and without regard to any dispute, controversy, issue 
or other matter relating to the development consent or the carrying out of development in 
accordance with the development consent, 

• the bank guarantee is lodged with the Council prior to the issue of the Construction Certificate, 
and 

• the bank’s obligations are discharged when payment to the Council is made in accordance with 
the guarantee or when Council notifies the bank in writing that the guarantee is no longer 
required. 

 Standard Condition: C5 
 
C.2 Structural Adequacy of Existing Supporting Structures 
 

A certificate from a professional engineer (structural engineer), certifying the adequacy of the 
existing supporting structure to support the additional loads proposed to be imposed by the 
development, must be submitted with the Construction Certificate application. 
 
Note:  This condition is imposed to ensure that the existing structure is able to support the additional 

loads proposed. 
  Standard Condition: C35 (Autotext CC35) 
 
C.3 Professional Engineering Details 

 
The Construction Certificate plans and specifications, required by clause 139 of the 
Regulation, must include detailed professional engineering plans and/or specifications for all 
structural, electrical, hydraulic, hydrogeological, geotechnical, mechanical and civil work 
complying with this consent, approved plans, the statement of environmental effects and 
supporting documentation. 

 
Detailed professional engineering plans and/or specifications must be submitted to the 
Certifying Authority with the application for any Construction Certificate. 
 
Note: This does not affect the right of the developer to seek staged Construction Certificates. 

Standard Condition: C36 
 
D. Conditions which must be satisfied prior to the commencement of any development 

work 
 
D.1 Compliance with Building Code of Australia and insurance requirements under the 

Home Building Act 1989 
 
For the purposes of section 4.17(11) of the Act, the following conditions are prescribed in 
relation to a development consent for development that involves any building work:  
a) that the work must be carried out in accordance with the requirements of the Building 

Code of Australia, 
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b) in the case of residential building work for which the Home Building Act 1989 requires 
there to be a contract of insurance in force in accordance with Part 6 of that Act, that 
such a contract of insurance is in force before any building work authorised to be 
carried out by the consent commences. 

 
This condition does not apply:  
a) to the extent to which an exemption is in force under the Home Building Regulation 

2004, or 
b) to the erection of a temporary building. 
 
In this condition, a reference to the BCA is a reference to that code as in force on the date 
the application for the relevant Construction Certificate is made. 
 
Note:  This condition must be satisfied prior to commencement of any work in relation to the contract of 

insurance under the Home Building Act 1989.  This condition also has effect during the carrying 
out of all building work with respect to compliance with the Building Code of Australia. 

Note:  All new guttering is to comply with the provisions of Part 3.5.2 of the Building Code of Australia. 
  Standard Condition: D1 (Autotext DD1) 
 
D.1 Works (Construction) Zone – Approval and Implementation 
 

A Works Zone may be required for this development.  The Principal Contractor or Owner can 
apply for a works zone. If the works zone is approved the Principal Contractor or Owner must 
pay all fees for this Works Zone before it can be installed. 
 
The Principal Contractor must pay all fees associated with the application and occupation 
and use of the road as a Works Zone.  All Works Zone signs must have been erected by 
Council to permit enforcement of the Works Zone by Council’s Rangers and NSW Police 
before commencement of any work.  Signs are not erected until full payment of works zone 
fees. 
 
Note:  The Principal Contractor or Owner must allow not less than four to six weeks (for routine 

applications) from the date of making an application to the Traffic Committee (Woollahra Local 
Traffic Committee) constituted under the clause 22 of the Transport Administration (General) 
Regulation 2000 to exercise those functions delegated by the Roads and Maritime Services 
under section 50 of the Transport Administration Act 1988. 

Note: The enforcement of the works zone is at the discretion of Council’s Rangers and the NSW 
Police Service.  The Principal Contractor must report any breach of the works zone to either 
Council or the NSW Police Service. 

  Standard Condition: D10 (Autotext DD10) 
 
D.2 Security Fencing, Hoarding (including ‘Creative Hoardings’) and Overhead Protection 
 

Security fencing must be provided around the perimeter of the development site, including 
any additional precautionary measures taken to prevent unauthorised entry to the site at all 
times during the demolition, excavation and construction period. Security fencing must be the 
equivalent 1.8m high chain wire as specified in AS 1725. 
 

 
 

  

http://www.legislation.nsw.gov.au/summarize/inforce/s/1/?xref=RecordType%3DACTTOC%20AND%20Year%3D1989%20AND%20Actno%3D147&nohits=y
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Type A Hoarding 
Where the development site adjoins a public thoroughfare, the common boundary between 
them must be fenced for its full length with a hoarding, unless the least horizontal distance 
between the common boundary and the nearest parts of the structure is greater than twice 
the height of the structure. The hoarding must be constructed of solid materials (chain wire or 
the like is not acceptable) to a height of not less than 1.8m adjacent to the thoroughfare. 

 

 
 

Type B Hoarding  
Where a development site adjoins a public thoroughfare with a footpath alongside the 
common boundary then, in addition to the hoarding required above, the footpath must be 
covered by an overhead protective structure and the facing facade protected by heavy-duty 
scaffolding, unless either: 
a) the vertical height above footpath level of the structure being demolished is less than 

4.0m; or 
b) the least horizontal distance between footpath and the nearest part of the structure is 

greater than half the height of the structure. 
 
The overhead structure must consist of a horizontal platform of solid construction and vertical 
supports, and the platform must: 
a) extend from the common boundary to 200mm from the edge of the carriageway for the 

full length of the boundary, 
b) have a clear height above the footpath of not less than 2.1m, 
c) terminate 200mm from the edge of the carriageway (clearance to be left to prevent 

impact from passing vehicles) with a continuous solid upstand projecting not less than 
0.5m above the platform surface, and 

d) together with its supports, be designed for a uniformly distributed live load of not less 
than 7 kPa. 

 

 
 

The Principal Contractor or Owner-builder must ensure that overhead protective structures 
are installed and maintained in accordance with the NSW “Code of Practice - Overhead 
Protective Structures 1995”.  This is code available at 
www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-
structures-Code-of-practice.pdf  
 
All Hoardings  
Security fencing, hoarding and overhead protective structure must not obstruct access to 
utilities services including but not limited to man holes, pits, stop valves, fire hydrants or the 
like. 
 

  

http://www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-structures-Code-of-practice.pdf
http://www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-structures-Code-of-practice.pdf
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Hoardings on Public Land including ‘Creative Hoardings’ 
The Principal Contractor or Owner-builder must pay all fees associated with the application 
and occupation and use of the road (footway) for required hoarding or overhead protection.   
 
A creative hoarding (i.e. an approved artwork or historic image affixed to the hoarding) is 
required if the hoarding meets the criteria in Council’s Creative Hoardings Policy (adopted 
March 2020). The cost of printing and affixing the creative hoarding is the responsibility of the 
Principal Contractor or Owner-builder. The Creative Hoardings Policy can be downloaded 
from Council’s website www.woollahra.nsw.gov.au 
 
Note: The Principal Contractor or Owner must allow not less than two (2) weeks from the date of 

making a hoarding application for determination. Any approval for a hoarding or overhead 
protection under the Roads Act 1993 will be subject to its own conditions and fees. 

Note: Council seeks to increase public art in the public domain by requiring artwork or historic images 
on hoardings located on public land. Under the Creative Hoardings Policy an application for a 
hoarding proposed on public land will require an approved artwork or historic image affixed to 
the hoarding if the hoarding meets the criteria in section 3 of the Policy: 
A. Hoardings proposed on land zoned B2 Local Centre, or B4 Mixed Use, or SP2 

Infrastructure under Woollahra Local Environmental Plan 2014 AND erected for 8 weeks 
or more  
OR 

B. Hoardings proposed on land located along a State classified road (regardless of the 
zone) AND erected for 8 weeks or more  
OR 

C. Hoardings proposed in any other location than that referred to in A. and B. above AND 
erected for 12 weeks or more, except where: 
i. the capital investment value of the work to which the hoarding relates is less than $1 

million 
OR 
ii. the land is zoned R2 Low Density Residential 
OR 
iii. the land is zoned R3 Medium Density Residential and the hoarding located in a lane 

or street that does not have through traffic (eg a cul-de-sac or no through road). 
 
Artwork and historic images for the hoardings are assessed and approved in accordance with 
the Creative Hoardings Policy. Details of the artwork or images proposed to be affixed to the 
hoardings must be submitted with Council’s form “Application for a permit to use a footpath for 
the erection of a hoarding/scaffolding”.  
The Creative Hoardings Policy can be downloaded from www.woollahra.nsw.gov.au or for more 
information contact Council’s Cultural Development Team. 

  Standard Condition: D11 (Autotext DD11) 
 

D.3 Site Signs 
 

The Principal Contractor or Owner-builder must ensure that the sign/s required by clauses 
98A and 227A of the Regulation is/are erected and maintained at all times. 
 
Clause 98A of the Regulation provides: 
Erection of signs 
• For the purposes of section 4.17(11) of the Act, the requirements of subclauses (2) and (3) are 

prescribed as conditions of a development consent for development that involves any building 
work, subdivision work or demolition work. 

• A sign must be erected in a prominent position on any site on which building work, subdivision 
`work or demolition work is being carried out:  
a. showing the name, address and telephone number of the Principal Certifier for the work, 

and 
b. showing the name of the principal contractor (if any) for any building work and a 

telephone number on which that person may be contacted outside working hours, and 
c. stating that unauthorised entry to the work site is prohibited. 

• Any such sign is to be maintained while the building work, subdivision work or demolition work is 
being carried out, but must be removed when the work has been completed. 
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• This clause does not apply in relation to building work, subdivision work or demolition work that 
is carried out inside an existing building that does not affect the external walls of the building. 

• This clause does not apply in relation to Crown building work that is certified, in accordance with 
section 6.28 of the Act, to comply with the Building Code of Australia. 

 
 Clause 227A of the Regulation provides: 
 Signs on development sites 

If there is a person who is the Principal Certifier or the Principal Contractor for any building work, 
subdivision work or demolition work authorised to be carried out on a site by a development consent or 
complying development certificate: 
• Each such person MUST ensure that a rigid and durable sign showing the person’s identifying 

particulars so that they can be read easily by anyone in any public road or other public place 
adjacent to the site is erected in a prominent position on the site before the commencement of 
work, and is maintained on the site at all times while this clause applies until the work has been 
carried out. 

 
Note:  Clause 227A imposes a penalty exceeding $1,000 if these requirements are not complied with. 
Note:  If Council is appointed as the Principal Certifier it will provide the sign to the Principal Contractor 

or Owner-builder who must ensure that the sign is erected and maintained as required by 
clause 98A and clause 227A of the Regulation. 

  Standard Condition: D12 (Autotext DD12) 
 

D.4 Toilet Facilities 
 

Toilet facilities are to be provided, at or in the vicinity of the work site on which work involved 
in the erection or demolition of a building is being carried out, at the rate of one toilet for 
every 20 persons or part of 20 persons employed at the site.  
 
Each toilet provided: 
a) must be a standard flushing toilet, and 
b) must be connected to a public sewer, or 
c) if connection to a public sewer is not practicable, to an accredited sewage 

management facility approved by the Council, or 
d) if connection to a public sewer or an accredited sewage management facility is not 

practicable, to some other sewage management facility approved by the Council. 
 
The provision of toilet facilities in accordance with this condition must be completed before 
any other work is commenced. 
 
In this condition: 
accredited sewage management facility means a sewage management facility to which Division 4A 
of Part 3 of the Local Government (Approvals) Regulation 1993 applies, being a sewage management 
facility that is installed or constructed to a design or plan the subject of a certificate of accreditation 
referred to in clause 95B of the Local Government (Approvals) Regulation 1993. 
approved by the Council means the subject of an approval in force under Division 1 of Part 3 of the 
Local Government (Approvals) Regulation 1993. 
public sewer has the same meaning as it has in the Local Government (Approvals) Regulation 1993. 
sewage management facility has the same meaning as it has in the Local Government (Approvals) 
Regulation 1993. 
 
Note: This condition does not set aside the requirement to comply with SafeWork NSW requirements. 

  Standard Condition: D13 (Autotext DD13) 
 

D.5 Erosion and Sediment Controls – Installation 
 

The Principal Contractor or Owner-builder must install and maintain water pollution, erosion 
and sedimentation controls in accordance with:  
a) The Soil and Water Management Plan if required under this consent;  
b) “Do it Right On Site, Soil and Water Management for the Construction Industry” 

published by the Southern Sydney Regional Organisation of Councils, 2001; and  
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c) “Managing Urban Stormwater - Soils and Construction” 2004 published by the NSW 
Government (The Blue Book). 

 
Where there is any conflict The Blue Book takes precedence. 
 
Note:  The International Erosion Control Association – Australasia (www.austieca.com.au/) lists 

consultant experts who can assist in ensuring compliance with this condition.  Where Soil and 
Water Management Plan is required for larger projects it is recommended that this be produced 
by a member of the International Erosion Control Association – Australasia. 

Note:  The “Do it Right On Site, Soil and Water Management for the Construction Industry” publication 
can be downloaded from www.woollahra.nsw.gov.au and The Blue Book is available at 
www.environment.nsw.gov.au/stormwater/publications.htm 

Note:  A failure to comply with this condition may result in penalty infringement notices, prosecution, 
notices and orders under the Act and/or the Protection of the Environment Operations Act 1997 
without any further warning.  It is a criminal offence to cause, permit or allow pollution. 

Note:  Section 257 of the Protection of the Environment Operations Act 1997 provides inter alia that 
“the occupier of premises at or from which any pollution occurs is taken to have caused the 
pollution”  

 
Warning: Irrespective of this condition any person occupying the site may be subject to proceedings 

under the Protection of the Environment Operations Act 1997 where pollution is caused, 
permitted or allowed as the result of their occupation of the land being developed. 

 Standard Condition: D14 (Autotext DD14) 
 
D.6 Building - Construction Certificate, Appointment of Principal Certifier, Appointment of 

Principal Contractor and Notice of Commencement (Part 6, Division 6.3 of the Act) 
 

The erection of the building in accordance with this development consent must not be 
commenced until:  
a) A Construction Certificate for the building work has been issued by the consent 

authority, the Council (if the Council is not the consent authority) or an accredited 
Certifier, and 

b) The person having the benefit of the development consent has:  
• appointed a Principal Certifier for the building work, and 
• notified the Principal Certifier that the person will carry out the building work as an 

Owner-builder, if that is the case, and 
c) The Principal Certifier has, no later than 2 days before the building work commences:  

• notified the consent authority and the Council (if the Council is not the consent 
authority) of his or her appointment, and 

• notified the person having the benefit of the development consent of any critical 
stage inspections and other inspections that are to be carried out in respect of the 
building work, and 

d) The person having the benefit of the development consent, if not carrying out the work 
as an Owner-builder, has:  
• appointed a Principal Contractor for the building work who must be the holder of 

a contractor licence if any residential building work is involved, and 
• notified the Principal Certifier of any such appointment, and 
• unless that person is the Principal Contractor, notified the Principal Contractor of 

any critical stage inspections and other inspections that are to be carried out in 
respect of the building work, and 

• given at least 2 days’ notice to the Council of the person’s intention to commence 
the erection of the building.  

 
Note: building has the same meaning as in section 1.4 of the Act and includes part of a building and 

any structure or part of a structure. 
Note:  new building has the same meaning as in section 6.1 of the Act and includes an altered portion 

of, or an extension to, an existing building. 

http://www.austieca.com.au/
http://www.woollahra.nsw.gov.au/
http://www.environment.nsw.gov.au/stormwater/publications.htm
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Note:  The commencement of demolition works associated with an altered portion of, or an extension 
to, an existing building is considered to be the commencement of building work requiring 
compliance with section 6.6(2) of the Act (including the need for a Construction Certificate) prior 
to any demolition work. See: Over our Dead Body Society Inc v Byron Bay Community 
Association Inc [2001] NSWLEC 125. 

Note:  Construction Certificate Application, PC Service Agreement and Notice of Commencement 
forms can be downloaded from Council’s website www.woollahra.nsw.gov.au 

Note:  It is an offence for any person to carry out the erection of a building in breach of this condition 
and in breach of section 6.6(2) of the Act. 

 Standard Condition: D15 (Autotext DD15) 
 

D.7 Notification of Home Building Act 1989 requirements 
 

a) For the purposes of section 4.17(11) of the Act, the requirements of this condition are 
prescribed as conditions of a development consent for development that involves any 
residential building work within the meaning of the Home Building Act 1989. 

b) Residential building work within the meaning of the Home Building Act 1989 must not 
be carried out unless the Principal Certifier for the development to which the work 
relates (not being the Council) has given the Council written notice of the following 
information:  
• In the case of work for which a Principal Contractor is required to be appointed:  

- the name and licence number of the Principal Contractor, and 
- the name of the insurer by which the work is insured under Part 6 of that 

Act, 
• In the case of work to be done by an Owner-builder:  

- the name of the Owner-builder, and 
- if the Owner-builder is required to hold an Owner-builder permit under that 

Act, the number of the Owner-builder permit. 
c) If arrangements for doing the residential building work are changed while the work is in 

progress so that the information notified under subclause (2) becomes out of date, 
further work must not be carried out unless the Principal Certifier for the development 
to which the work relates (not being the Council) has given the Council written notice of 
the updated information. 

d) This clause does not apply in relation to Crown building work that is certified, in 
accordance with section 6.28 of the Act, to comply with the Building Code of Australia. 

  Standard Condition: D17 (Autotext DD17) 
 

E. Conditions which must be satisfied during any development work 
 
E.1 Compliance with BCA and Insurance Requirements under the Home Building Act 1989 
 

For the purposes of section 4.17(11) of the Act, the following condition is prescribed in 
relation to a development consent for development that involves any building work:  
a) that the work must be carried out in accordance with the requirements of the Building 

Code of Australia (BCA), 
b) in the case of residential building work for which the Home Building Act 1989 requires 

there to be a contract of insurance in force in accordance with Part 6 of that Act, that 
such a contract of insurance is in force before any building work authorised to be 
carried out by the consent commences. 

 
This condition does not apply:  
a) to the extent to which an exemption is in force under clause 187 or 188, subject to the 

terms of any condition or requirement referred to in clause 187 (6) or 188 (4) of the 
Regulation, or 

b) to the erection of a temporary building. 
 

http://www.woollahra.nsw.gov.au/
http://www.legislation.nsw.gov.au/summarize/inforce/s/1/?xref=RecordType%3DACTTOC%20AND%20Year%3D1989%20AND%20Actno%3D147&nohits=y
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In this clause, a reference to the BCA is a reference to that Code as in force on the date the 
application for the relevant Construction Certificate is made. 
 
Note:  All new guttering is to comply with the provisions of Part 3.5.2 of the Building Code of Australia. 

  Standard Condition: E1 (Autotext EE1) 
 
E.2 Compliance with Australian Standard for Demolition 

 
Demolition of buildings and structures must comply with Australian Standard AS 2601—
2001: The Demolition of Structures. 

 Standard Condition: E2 (Autotext EE2) 
 
E.3 Requirement to Notify about New Evidence 
 

Any new information which comes to light during remediation, demolition or construction 
works which has the potential to alter previous conclusions about site contamination, 
heritage significance, threatened species or other relevant matters must be immediately 
notified to Council and the Principal Certifier. 

 Standard Condition: E4 (Autotext EE4) 
 
E.4 Critical Stage Inspections 

 
Critical stage inspections must be called for by the Principal Contractor or Owner-builder as 
required by the Principal Certifier, any PC service agreement, the Act and the Regulation. 
 
Work must not proceed beyond each critical stage until the Principal Certifier is satisfied that 
work is proceeding in accordance with this consent, the Construction Certificate(s) and the 
Act. 
 
Critical stage inspections means the inspections prescribed by the Regulations for the 
purposes of section 6.5 of the Act or as required by the Principal Certifier and any PC 
Service Agreement. 
 
Note:  The PC may require inspections beyond mandatory critical stage inspections in order that the 

PC be satisfied that work is proceeding in accordance with this consent. 
Note:  The PC may, in addition to inspections, require the submission of Compliance Certificates, 

survey reports or evidence of suitability in accordance with Part A2.2 of the BCA in relation to 
any matter relevant to the development. 

  Standard Condition: E5 (Autotext EE5) 
 
E.5 Hours of Work –Amenity of the Neighbourhood 

 
a) No work must take place on any Sunday or public holiday. 
b) No work must take place before 7am or after 5pm any weekday. 
c) No work must take place before 7am or after 1pm any Saturday.  
d) The following work must not take place before 9am or after 4pm any weekday, or 

before 9am or after 1pm any Saturday or at any time on a Sunday or public holiday: 
  (i) piling,  
  (ii) piering, 
  (iii) rock or concrete cutting, boring or drilling, 
  (iv) rock breaking, 
  (v) rock sawing, 
  (vi) jack hammering, or  
  (vii) machine excavation. 
e) No loading or unloading of material or equipment associated with the activities listed in 

part d) above must take place before 9am or after 4pm any weekday, or before 9am or 
after 1pm any Saturday or at any time on a Sunday or public holiday.  
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f) No operation of any equipment associated with the activities listed in part d) above 
must take place before 9am or after 4pm any weekday, or before 9am or after 1pm any 
Saturday or at any time on a Sunday or public holiday.  

g) No rock excavation being cutting, boring, drilling, breaking, sawing , jack hammering or 
bulk excavation of rock, must occur without a 15 minute break every hour. 

 
This condition has been imposed to mitigate the impact of work upon the amenity of the 
neighbourhood.  Impact of work includes, but is not limited to, noise, vibration, dust, odour, 
traffic and parking impacts. 
 
Note:  The use of noise and vibration generating plant and equipment and vehicular traffic, including 

trucks in particular, significantly degrade the amenity of neighbourhoods and more onerous 
restrictions apply to these activities.  This more invasive work generally occurs during the 
foundation and bulk excavation stages of development.  If you are in doubt as to whether or not 
a particular activity is considered to be subject to the more onerous requirement (9am to 4pm 
weekdays and 9am to 1pm Saturdays) please consult with Council. 

Note:  Each and every breach of this condition by any person may be subject to a separate penalty 
infringement notice or prosecution. 

Note:  The delivery and removal of plant, equipment and machinery associated with wide loads subject 
to RMS and NSW Police restrictions on their movement outside the approved hours of work will 
be considered on a case by case basis. 

Note:  Compliance with these hours of work does not affect the rights of any person to seek a remedy 
to offensive noise as defined by the Protection of the Environment Operations Act 1997, the 
Protection of the Environment Operations (Noise Control) Regulation 2017. 

Note:  NSW EPA Noise Guide is available at www.epa.nsw.gov.au/noise/nglg.htm  
  Standard Condition: E6 (Autotext EE6) 
 
E.6 Public Footpaths – Safety, Access and Maintenance 

 
The Principal Contractor or Owner-builder and any other person acting with the benefit of this 
consent must: 
a) Not erect or maintain any gate or fence swing out or encroaching upon the road or the 

footway. 
b) Not use the road or footway for the storage of any article, material, matter, waste or 

thing. 
c) Not use the road or footway for any work. 
d) Keep the road and footway in good repair free of any trip hazard or obstruction. 
e) Not stand any plant and equipment upon the road or footway. 
f) Provide a clear safe pedestrian route a minimum of 1.5m wide. 
g) Protect heritage listed street name inlays in the footpath which are not to be removed 

or damaged during development. 
 
This condition does not apply to the extent that a permit or approval exists under the section 
148B of the Road Transport Act 2013, section 138 of the Roads Act 1993 or section 68 of the 
Local Government Act 1993 except that at all time compliance is required with: 
a) Australian Standard AS 1742 (Set): Manual of uniform traffic control devices and all 

relevant parts of this set of standards. 
b) Australian Road Rules. 
 
Note: Section 73 of the Road Transport (Safety and Traffic Management) Act 1999 allows the NSW 

Police to close any road or road related area to traffic during any temporary obstruction or 
danger to traffic or for any temporary purpose.   

Note: Section 138 of the Roads Act 1993 provides that a person must not:  
• erect a structure or carry out a work in, on or over a public road, or 
• dig up or disturb the surface of a public road, or 
• remove or interfere with a structure, work or tree on a public road, or 
• pump water into a public road from any land adjoining the road, or 
• connect a road (whether public or private) to a classified road, 

otherwise than with the consent of the appropriate roads authority.  

http://www.epa.nsw.gov.au/noise/nglg.htm
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Note: Section 68 of the Local Government Act 1993 provides that a person may carry out certain 
activities only with the prior approval of the Council including: 
• Part C Management of waste: 

a. For fee or reward, transport waste over or under a public place 
b.  Place waste in a public place 
c.  Place a waste storage container in a public place. 

• Part E Public roads:  
a. Swing or hoist goods across or over any part of a public road by means of a lift, hoist 

or tackle projecting over the footway 
b. Expose or allow to be exposed (whether for sale or otherwise) any article in or on or 

so as to overhang any part of the road or outside a shop window or doorway abutting 
the road, or hang an article beneath an awning over the road. 

 Standard Condition: E7 (Autotext EE7) 
 
E.7 Maintenance of Environmental Controls 
 

The Principal Contractor or Owner-builder must ensure that the following monitoring, 
measures and controls are maintained: 
a) erosion and sediment controls,  
b) dust controls,  
c) dewatering discharges,  
d) noise controls, 
e) vibration monitoring and controls, 
f) ablutions. 
 Standard Condition: E11 

 
E.8 Support of Adjoining Land and Buildings 
 

A person must not to do anything on or in relation to the site (the supporting land) that 
removes the support provided by the supporting land to any other land (the supported land) 
or building (the supported building).  
 
For the purposes of this condition, supporting land includes the natural surface of the site, 
the subsoil of the site, any water beneath the site, and any part of the site that has been 
reclaimed. 
 
Note:  This condition does not authorise any trespass or encroachment upon any adjoining or 

supported land or building whether private or public.  Where any underpinning, shoring, soil 
anchoring (temporary or permanent) or the like is considered necessary upon any adjoining or 
supported land by any person the Principal Contractor or Owner-builder must obtain: 
a. the consent of the owners of such adjoining or supported land to trespass or encroach, or 
b. an access order under the Access to Neighbouring Land Act 2000, or 
c. an easement under section 88K of the Conveyancing Act 1919, or 
d. an easement under section 40 of the Land and Environment Court Act 1979 as 
appropriate. 

Note:  Section 177 of the Conveyancing Act 1919 creates a statutory duty of care in relation to support 
of land. Accordingly, a person has a duty of care not to do anything on or in relation to land 
being developed (the supporting land) that removes the support provided by the supporting land 
to any other adjoining land (the supported land). 

Note:  Clause 20 of the Roads Regulation 2008 prohibits excavation in the vicinity of roads as follows: 
“Excavations adjacent to road - A person must not excavate land in the vicinity of a road if the 
excavation is capable of causing damage to the road (such as by way of subsidence) or to any 
work or structure on the road.”  Separate approval is required under the Roads Act 1993 for any 
underpinning, shoring, soil anchoring (temporary)) or the like within or under any road.  Council 
will not give approval to permanent underpinning, shoring, soil anchoring within or under any 
road. 
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Note:  The encroachment of work or the like is a civil matter of trespass or encroachment and Council 
does not adjudicate or regulate such trespasses or encroachments except in relation to 
encroachments upon any road, public place, Crown land under Council’s care control or 
management, or any community or operational land as defined by the Local Government Act 
1993. 

  Standard Condition: E13 (Autotext EE13) 
 

E.9 Erosion and Sediment Controls – Maintenance 
 

The Principal Contractor or Owner-builder must maintain water pollution, erosion and 
sedimentation controls in accordance with:  
a) the Soil and Water Management Plan required under this consent, 
b) “Do it Right On Site, Soil and Water Management for the Construction Industry” 

published by the Southern Sydney Regional Organisation of Councils, 2001, and  
c) “Managing Urban Stormwater - Soils and Construction” 2004 published by the NSW 

Government (The Blue Book). 
 
Where there is any conflict The Blue Book takes precedence. 

 
 
Note:  A failure to comply with this condition may result in penalty infringement notices, prosecution, 

notices and orders under the Act and/or the Protection of the Environment Operations Act 1997 
without any further warning.  It is a criminal offence to cause, permit or allow pollution. 

Note:  Section 257 of the Protection of the Environment Operations Act 1997 provides that “the 
occupier of premises at or from which any pollution occurs is taken to have caused the 
pollution”. 

 
Warning: Irrespective of this condition any person occupying the site may be subject to proceedings 

under the Protection of the Environment Operations Act 1997 where pollution is caused, 
permitted or allowed as the result of the occupation of the land being developed whether or 
not they actually cause the pollution. 

 Standard Condition: E15 (Autotext EE15) 
 
E.10 Disposal of Site Water During Construction 

 
The Principal Contractor or Owner-builder must ensure: 
a) Prior to pumping any water into the road or public stormwater system that approval is 

obtained from Council under section 138(1)(d) of the Roads Act 1993. 
b) That water pollution, as defined by the Protection of the Environment Operations Act 

1997, does not occur as the result of the discharge to the road, public stormwater 
system or other place or any site water. 

c) That stormwater from any roof or other impervious areas is linked, via temporary 
downpipes and stormwater pipes, to a Council approved stormwater disposal system 
immediately upon completion of the roof installation or work creating other impervious 
areas.  

 
Note:  This condition has been imposed to ensure that adjoining and neighbouring land is not 

adversely affected by unreasonable overland flows of stormwater and that site water does not 
concentrate water such that they cause erosion and water pollution. 

  Standard Condition: E17 (Autotext EE17) 
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E.11 Check Surveys - boundary location, building location, building height, stormwater 
drainage system and flood protection measures relative to Australian Height Datum 

 
The Principal Contractor or Owner-builder must ensure that a registered surveyor carries out 
check surveys and provides survey certificates confirming the location of the building(s), 
ancillary works, flood protection works and the stormwater drainage system relative to the 
boundaries of the site and that the height of buildings, ancillary works, flood protection works 
and the stormwater drainage system relative to Australian Height Datum complies with this 
consent at the following critical stages. 
 
The Principal Contractor or Owner-builder must ensure that work must not proceed beyond 
each of the following critical stages until compliance has been demonstrated to the Principal 
Certifier’s satisfaction: 
a) Upon the completion of foundation walls prior to the laying of any floor or the pouring of 

any floor slab and generally at damp proof course level. 
b) Upon the completion of formwork for floor slabs prior to the laying of any floor or the 

pouring of any concrete and generally at each storey. 
c) Upon the completion of formwork or framework for the roof(s) prior to the laying of any 

roofing or the pouring of any concrete roof. 
d) Upon the completion of formwork and steel fixing prior to pouring of any concrete for 

any ancillary structure, flood protection work, swimming pool or spa pool or the like. 
e) Upon the completion of formwork and steel fixing prior to pouring of any concrete for 

driveways showing transitions and crest thresholds confirming that driveway levels 
match Council approved driveway crossing levels and minimum flood  levels. 

f) Stormwater drainage Systems prior to back filling over pipes confirming location, height 
and capacity of works. 

g) Flood protection measures are in place confirming location, height and capacity. 
 
Note:  This condition has been imposed to ensure that development occurs in the location and at the 

height approved under this consent.  This is critical to ensure that building are constructed to 
minimum heights for flood protection and maximum heights to protect views and the amenity of 
neighbours. 

  Standard Condition: E20 (Autotext EE20) 
 

E.12 Placement and Use of Skip Bins 
 

The Principal Contractor or Owner-builder must ensure that all waste storage containers, 
including but not limited to skip bins, must be stored within the site unless: 
 
a) Activity Approval has been issued by Council under section 68 of the Local 

Government Act 1993 to place the waste storage container in a public place; and 
b) where located on the road it is located only in a positions where a vehicle may lawfully 

park in accordance with the Australian Road Rules. 
 
Note:  Waste storage containers must not be located on the footpath without a site specific activity 

approval.  Where such site specific activity approval is granted a 1.5m wide clear path of travel 
is maintained free of any trip hazards. 

  Standard Condition: E21 (Autotext EE21) 
 
E.13 Prohibition of Burning 
 

There must be no burning of any waste or other materials.  The burning of copper chrome 
arsenate (CCA) or pentachlorophenol (PCP) treated timber is prohibited in all parts of NSW.   
 
All burning is prohibited in the Woollahra local government area. 
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Note:  Pursuant to the Protection of the Environment Operations (Clean Air) Regulation 2010 all 
burning (including burning of vegetation and domestic waste) is prohibited except with approval.  
No approval is granted under this consent for any burning. 

 Standard Condition: E22 (Autotext EE22) 
 
E.14 Dust Mitigation 
 

Dust mitigation must be implemented in accordance with “Dust Control - Do it right on site” 
published by the Southern Sydney Regional Organisation of Councils. 
 
This generally requires: 
a) Dust screens to all hoardings and site fences.  
b) All stockpiles or loose materials to be covered when not being used. 
c) All equipment, where capable, being fitted with dust catchers. 
d) All loose materials being placed bags before placing into waste or skip bins. 
e) All waste and skip bins being kept covered when not being filled or emptied. 
f) The surface of excavation work being kept wet to minimise dust.  
g) Landscaping incorporating trees, dense shrubs and grass being implemented as soon 

as practically possible to minimise dust.  
 
Note:  “Dust Control - Do it right on site” can be downloaded from Council’s website 

www.woollahra.nsw.gov.au or obtained from Council’s office. 
Note: Special precautions must be taken when removing asbestos or lead materials from 

development sites.  Additional information can be obtained from www.safework.nsw.gov.au 
and www.epa.nsw.gov.au.  Other specific conditions and advice may apply. 

Note: Demolition and construction activities may affect local air quality and contribute to urban air 
pollution. The causes are dust, smoke and fumes coming from equipment or activities, and 
airborne chemicals when spraying for pest management. Precautions must be taken to prevent 
air pollution. 

  Standard Condition: E23 (Autotext EE23) 
 
E.15 Site Waste Minimisation and Management – Demolition  

 
In order to maximise resource recovery and minimise residual waste from demolition 
activities: 
a) the provisions of the Site Waste Minimisation and Management Plan (SWMMP) are to 

be implemented at all times during the course of the work, 
b) an area is to be allocated for the storage of materials for use, recycling and disposal 

(giving consideration to slope, drainage, location of waterways, stormwater outlets, 
vegetation and access and handling requirements), 

c) provide separate collection bins and/or areas for the storage of residual waste, 
d) clearly ‘signpost’ the purpose and content of the bins and/or storage areas, 
e) implement measures to prevent damage by the elements, odour, health risks and 

windborne litter, and  
f) minimise site disturbance, limiting unnecessary excavation. 
 
When implementing the SWMMP the Applicant must ensure: 
a) footpaths, public reserves and street gutters are not used as places to store demolition 

waste or materials of any kind without Council approval, 
b) any material moved offsite is transported in accordance with the requirements of the 

Protection of the Environment Operations Act 1997, 
c) waste is only transported to a place that can lawfully be used as a waste facility, 
d) generation, storage, treatment and disposal of hazardous waste and special waste 

(including asbestos) is conducted in accordance with relevant waste legislation 
administered by the NSW Environment Protection Authority, and relevant occupational 
health and safety legislation administered by SafeWork NSW, and  

http://www.woollahra.nsw.gov.au/
http://www.safework.nsw.gov.au/
http://www.epa.nsw.gov.au/
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e) evidence such as weighbridge dockets and invoices for waste disposal or recycling 
services are retained. 

 
Note:  Materials that have an existing reuse or recycling market should not be disposed of in a 

land fill. Reuse and recycling opportunities are decreased when asbestos is not carefully 
removed and segregated from other waste streams. 
Standard Condition: E31 (Autotext EE31) 

 
E.16 Site Waste Minimisation and Management – Construction  

 
In order to maximise resource recovery and minimise residual waste from construction 
activities: 
a) the provisions of the Site Waste Minimisation and Management Plan (SWMMP) are to 

be implemented at all times during the course of the work, 
b) arrange for the delivery of materials so that materials are delivered ‘as needed’ to 

prevent the degradation of materials through weathering and moisture damage, 
c) consider organising to return excess materials to the supplier or manufacturer, 
d) allocate an area for the storage of materials for use, recycling and disposal 

(considering slope, drainage, location of waterways, stormwater outlets and 
vegetation), 

e) clearly ‘signpost’ the purpose and content of the storage areas, 
f) arrange contractors for the transport, processing and disposal of waste and recycling 

and ensure that all contractors are aware of the legal requirements for disposing of 
waste, 

g) promote separate collection bins or areas for the storage of residual waste, 
h) implement measures to prevent damage by the elements, odour and health risks, and 

windborne litter, 
i) minimise site disturbance and limit unnecessary excavation,  
j) ensure that all waste is transported to a place that can lawfully be used as a waste 

facility, and  
k) retain all records demonstrating lawful disposal of waste and keep them readily 

accessible for inspection by regulatory authorities such as Council, the NSW EPA or 
SafeWork NSW. 
Standard Condition: E32 (Autotext EE32) 

 
E.17 Classification of Hazardous Waste 
 

Prior to the exportation of hazardous waste (including hazardous fill or soil) from the site, the 
waste materials must be classified in accordance with the provision of the Protection of the 
Environment Operations Act 1997 and the NSW EPA Waste Classification Guidelines, Part1: 
Classifying Waste, 2014. 
 
Note: This condition is imposed to ensure that where hazardous waste will be removed from a site an 

asbestos licensed contractor can definitively determine where the waste may be legally taken 
for disposal. 
Standard Condition: E40 

 
F. Conditions which must be satisfied prior to any occupation or use of the building (Part 

6 of the Act and Part 8 Division 3 of the Regulation)  
 
F.1 Occupation Certificate (section 6.9 of the Act) 
 

A person must not commence occupation or use of the whole or any part of a new building 
(within the meaning of section 6.10 of the Act) unless an Occupation Certificate has been 
issued in relation to the building or part. 
 
Note:  New building includes an altered portion of, or an extension to, an existing building. 

  Standard Condition: F1 (Autotext FF1) 
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F.2 Commissioning and Certification of Systems and Works 
 

The Principal Contractor or Owner-builder must submit to the satisfaction of the Principal 
Certifier works-as-executed (WAE) plans, Compliance Certificates and evidence of suitability 
in accordance with Part A2.2 of the BCA confirming that the works, as executed and as 
detailed, comply with the requirement of this consent, the Act, the Regulations, any relevant 
construction certificate, the BCA and relevant Australian Standards. 
 
Works-as-executed plans, Compliance Certificates and evidence of suitability in accordance 
with Part A2.2 of the BCA must include but may not be limited to: 
a) All structural work. 
b) Such further matters as the Principal Certifier may require. 
 
Note:  This condition has been imposed to ensure that systems and works as completed meet 

development standards as defined by the Act, comply with the BCA, comply with this consent 
and so that a public record of works as execute is maintained. 

Note:  The PC may require any number of WAE plans, certificates, or other evidence of suitability as 
necessary to confirm compliance with the Act, Regulation, development standards, BCA, and 
relevant Australia Standards.  As a minimum WAE plans and certification is required for 
stormwater drainage and detention, mechanical ventilation work, hydraulic services (including 
but not limited to fire services). 

Note:  The PC must submit to Council, with any Occupation Certificate, copies of WAE plans, 
Compliance Certificates and evidence of suitability in accordance with Part A2.2 of the BCA 
upon which the PC has relied in issuing any Occupation Certificate. 

  Standard Condition: F7 (Autotext FF7) 
 
G. Conditions which must be satisfied prior to the issue of any Subdivision Certificate 
 
 Nil 
 
H. Conditions which must be satisfied prior to the issue of the Occupation Certificate for 

the whole of the building 
 
H.1 Removal of Ancillary Works and Structures 
 

The Principal Contractor or Owner must remove from the land and any adjoining public 
place: 
a) the site sign, 
b) ablutions, 
c) hoarding, 
d) scaffolding, and 
e) waste materials, matter, article or thing. 

 
Note:  This condition has been imposed to ensure that all ancillary matter is removed prior to the issue 

of the Final Occupation Certificate. 
Standard Condition: H12 (Autotext HH12) 

 
I. Conditions which must be satisfied during the ongoing use of the development 
 
I.1 Outdoor Lighting – Roof Terraces 
 

Outdoor lighting must comply with AS/NZS 4282:2019: Control of the obtrusive effects of 
outdoor lighting.  The maximum luminous intensity from each luminare and threshold limits 
must not exceed the level 1 control relevant under tables in AS/NZS 4282:2019.   
 
All lighting to be installed on the roof terrace will be recessed lights or will be surface 
wall/balustrade mounted lights at a maximum height of 600mm above the finished floor level 
of the roof terrace. 
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Note: This condition has been imposed to protect the amenity of neighbours and limit the obtrusive 
effects of outdoor lighting. 

Note:  Council may consider, subject to an appropriate Section 4.55 Application, relaxation of this 
condition where it can be demonstrated, by expert report, that the level of lighting in the existing 
area already exceeds the above criteria, where physical shielding is present or physical 
shielding is reasonably possible. 

  Standard Condition: I51 
 
I.2 Noise Control 
 

The use of the premises must not give rise to the transmission of offensive noise to any 
place of different occupancy.  Offensive noise is defined in the Protection of the Environment 
Operations Act 1997. 
 
Note:  This condition has been imposed to protect the amenity of the neighbourhood. 
Note: Council will generally enforce this condition in accordance with the Noise Guide for Local 

Government (www.epa.nsw.gov.au/your-environment/noise/regulating-noise/noise-
guide-local-government) and the NSW Industrial Noise Policy (www.epa.nsw.gov.au/your-
environment/noise/industrial-noise) published by the NSW Environment Protection Authority. 
Other State Government authorities also regulate the Protection of the Environment Operations 
Act 1997. 

 
Useful links:  
Community Justice Centres—free mediation service provided by the NSW Government 
www.cjc.nsw.gov.au. 
NSW Environment Protection Authority— see “noise” section 
www.environment.nsw.gov.au/noise. 
NSW Government legislation- access to all NSW legislation, including the Protection of the 
Environment Operations Act 1997 and the Protection of the Environment Noise Control Regulation 
2000 is available at www.legislation.nsw.gov.au. 
Australian Acoustical Society—professional society of noise related professionals 
www.acoustics.asn.au. 
Association of Australian Acoustical Consultants—professional society of noise related 
professionals www.aaac.org.au. 
Liquor and Gaming NSW—www.liquorandgaming.nsw.gov.au. 
Standard Condition: I56 

 
J. Miscellaneous Conditions 
 
 Nil 
 
K. Advisings 
 
K.1 Criminal Offences – Breach of Development Consent and Environmental Laws 
 

Failure to comply with this development consent and any condition of this consent is a 
criminal offence.  Failure to comply with other environmental laws is also a criminal offence. 
 
Where there is any breach Council may without any further warning: 
a) Issue Penalty Infringement Notices (On-the-spot fines); 
b) Issue notices and orders; 
c) Prosecute any person breaching this consent; and/or 
d) Seek injunctions/orders before the courts to restrain and remedy any breach. 
 
Warnings as to potential maximum penalties 
Maximum penalties under NSW environmental laws include fines up to $1.1 Million and/or 
custodial sentences for serious offences. 
 

http://www.epa.nsw.gov.au/your-environment/noise/regulating-noise/noise-guide-local-government
http://www.epa.nsw.gov.au/your-environment/noise/regulating-noise/noise-guide-local-government
http://www.epa.nsw.gov.au/your-environment/noise/industrial-noise
http://www.epa.nsw.gov.au/your-environment/noise/industrial-noise
http://www.cjc.nsw.gov.au/
http://www.environment.nsw.gov.au/noise
http://www.legislation.nsw.gov.au/
http://www.acoustics.asn.au/
http://www.aaac.org.au/
http://www.liquorandgaming.nsw.gov.au/
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Warning as to enforcement and legal costs 
Should Council have to take any action to enforced compliance with this consent or other 
environmental laws Council’s policy is to seek from the Court appropriate orders requiring the 
payments of its costs beyond any penalty or remedy the Court may order. 
 
This consent and this specific advice will be tendered to the Court when seeking costs orders 
from the Court where Council is successful in any necessary enforcement action. 
 
Note:  The payment of environmental penalty infringement notices does not result in any criminal 

offence being recorded.  If a penalty infringement notice is challenged in Court and the person 
is found guilty of the offence by the Court, subject to section 10 of the Crimes (Sentencing 
Procedure) Act 1999, a criminal conviction is recorded.  The effect of a criminal conviction 
beyond any fine is serious.   
Standard Advising: K1 (Autotext KK1) 

 
K.2 Dial Before You Dig 
 

 
 
The Principal Contractor, Owner-builder or any person digging may be held financially 
responsible by the asset owner should they damage underground pipe or cable networks.  
Minimise your risk and dial 1100 Before You Dig or visit www.1100.com.au 

 
When you contact Dial Before You Dig you will be sent details of all Dial Before You Dig 
members who have underground assets in the vicinity of your proposed excavation. 
Standard Advising: K2 (Autotext KK2) 

 
K.3 Builder’s Licences and Owner-builders Permits 
 

Section 6.6(2)(d) of the Act requires among other matters that the person having the benefit 
of the development consent, if not carrying out the work as an owner-builder, must appoint 
a Principal Contractor for residential building work who must be the holder of a contractor 
licence. 

 
The Owner(s) must appoint the Principal Certifier.  The Principal Certifier must check that the 
required insurances are in place before the commencement of building work.  The Principal 
Contractor (builder) must provide the Owners with a certificate of insurance evidencing the 
contract of insurance under the Home Building Act 1989 for the residential building work. 
 
Note: For more information go to the NSW Fair Trading website 

www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating 
 Standard Condition: K5 (Autotext KK5) 

 
K.4 Building Standards - Guide to Standards and Tolerances 
 

The Principal Certifier does not undertake detailed quality control inspections and the role of 
the Principal Certifier is primarily to ensure that the development proceeds in accordance 
with this consent, Construction Certificates and that the development is fit for occupation in 
accordance with its classification under the Building Code of Australia.   
 
Critical Stage Inspections do not provide the level of supervision required to ensure that the 
minimum standards and tolerances specified by the “NSW Guide to Standards and 
Tolerances 2017” are achieved. 
 

http://www.1100.com.au/
http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating
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The quality of any development is a function of the quality of the Principal Contractor’s or 
Owner-builder’s supervision of individual contractors and trades on a daily basis during the 
development.  The Principal Certifier does not undertake this role. 
 
Council, as the Principal Certifier or otherwise, does not adjudicate building contract disputes 
between the Principal Contractor, contractors and the Owner. 
 
Note: For more information on the NSW Guide to Standards and Tolerances go to the NSW  

Fair Trading website www.fairtrading.nsw.gov.au/housing-and-property/building-and-
renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances or call 133 
220. 

 Standard Condition: K6 (Autotext KK6) 
 
K.5 SafeWork NSW Requirements 
 

The Work Health and Safety Act 2011 and subordinate regulations, codes of practice and 
guidelines control and regulate the development industry. 
 
Note:  For more information go to the SafeWork NSW website www.safework.nsw.gov.au or call  

131 050. 
 Standard Condition: K7 (Autotext KK7) 

 
K.6 Appeal 
 

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate 
to contact Ms C Tai, Assessment Officer, on (02) 9391 7905. 
 
However, if you wish to pursue your rights of appeal in the Land and Environment Court you 
are advised that Council generally seeks resolution of such appeals through a section 34 
Conference, site hearings and the use of Court Appointed Experts, instead of a full Court 
hearing. 
 
This approach is less adversarial, it achieves a quicker decision than would be the case 
through a full Court hearing and it can give rise to considerable cost and time savings for all 
parties involved.  The use of the section 34 Conference approach requires the appellant to 
agree, in writing, to the Court appointed commissioner having the full authority to completely 
determine the matter at the conference. 

 Standard Condition: K14 (Autotext KK14) 
 
K.7 Release of Security 

 
An application must be made to Council by the person who paid the security for release of 
the securities held under section 4.17 of the Act. 
 
The securities will not be released until a Final Occupation Certificate has been lodged with 
Council, Council has inspected the site and Council is satisfied that the public works have 
been carried out to Council’s requirements. Council may use part or all of the security to 
complete the works to its satisfaction if the works do not meet Council’s requirements. 
 
Council will only release the security upon being satisfied that all damage or all works, the 
purpose for which the security has been held have been remedied or completed to Council’s 
satisfaction as the case may be. 
 
Council may retain a portion of the security to remedy any defects in any such public work 
that arise within 6 months after the work is completed. 
 

  

http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances
http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances
http://www.safework.nsw.gov.au/


Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D1 Page 54 

Upon completion of each section of road, drainage and landscape work to Council's 
satisfaction, 90% of the bond monies held by Council for these works will be released upon 
application. 10% may be retained by Council for a further 6 month period and may be used 
by Council to repair or rectify any defects or temporary works during the  
6 month period. 
 
Note: The Refund of Security Bond Application form can be downloaded from 

www.woollahra.nsw.gov.au 
  Standard Condition: K15 (Autotext KK15) 
 
K.8 Recycling of Demolition and Building Material 
 

It is estimated that building waste, including disposable materials, resulting from demolition, 
excavation, construction and renovation, accounts for almost 70% of landfill. Such waste is 
also a problem in the generation of dust and the pollution of stormwater. Council encourages 
the recycling of demolition and building materials. 
Standard Condition: K17 (Autotext KK17) 
 

K.9 Owner-builders 
 

Under the Home Building Act 1989 any property owner who intends undertaking construction 
work to a dwelling house or dual occupancy to the value of $12,000 or over must complete 
an approved education course and obtain an owner-builder permit from NSW Fair Trading.  
 
Note:  For more information go to the NSW Fair Trading website www.fairtrading.nsw.gov.au or call  

133 220. 
  Standard Condition: K18 (Autotext KK18) 
 
 
 
Attachments 
 
1. Plans, Sections and Elevations   

2. Clause 4.6 Written Request - Height   

3. View Impact Assessment    
  

http://www.woollahra.nsw.gov.au/
http://www.fairtrading.nsw.gov.au/
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LOCAL PLANNING PANEL  
DEVELOPMENT APPLICATION ASSESSMENT REPORT 

 
ITEM No. D2 
FILE No. DA318/2021/1 
ADDRESS 212-214 Old South Head Road BELLEVUE HILL (AKA 29 Birriga 

Road) 
COUNCIL WARD Bellevue Hill 
SITE AREA 1489m2  
ZONING R3 Medium Density Residential 
PROPOSAL Sub-division of an existing site containing a residential flat building 

into two allotments and construction of a new dual occupancy on the 
new allotment fronting Birriga Road 

TYPE OF CONSENT Local development 
COST OF WORKS $3,025,000.00 
DATE LODGED 03/08/2021 Original proposal 

12/08/2022 Amended proposal 
APPLICANT Mr P Biller 
OWNER The Owners - Strata Plan No. 22779 
AUTHOR Ms E Smith 
MANAGER Mr N Economou 
SUBMISSIONS 1 
RECOMMENDATION Approval 

 

1. REASON FOR REPORT TO LOCAL PLANNING PANEL (LPP) 
 
The application is to be determined by the Woollahra Local Planning Panel as it falls under the 
category of: 

o Departure from development standards 
(a) Development that contravenes a development standard imposed by an 

environmental planning instrument by more than 10% 
 
2. REASONS FOR RECOMMENDATION 
 
The application has been assessed within the framework of the matters for consideration under 
section 4.15 of the Environmental Planning and Assessment Act 1979 and is recommended for 
approval because: 
 
• It is considered to be satisfactory with all relevant planning policies including the objectives of 

WLEP 2014 and WDCP 2015 
• It will not have adverse effects on the local built and natural environment nor any adverse 

social and economic impacts in the locality  
• All likely impacts to adjoining properties including the submission made have been 

addressed in the report, or are considered to be satisfactory 
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• Although the northern allotment will have a variation from the subdivision lot size control, the 
proposed lot size is in keeping with the existing subdivision pattern, and the dual occupancy 
proposed on the lot accords with Council’s floorplate control and is generally contained within 
a compliant building envelope. 

• The volume of excavation is supported on the basis that the non-compliance has been 
reduced to 165m3, and the proposal reduces the above ground bulk and scale of the dual 
occupancy development, by locating part of the permissible floorplate partially below ground 
level. This ensures that the height of the proposed dual occupancy development is 1.1m 
lower than the maximum permitted building height. 

• The site is suitable for the proposed development 
• The proposal is in the public interest 
 
3. LOCALITY PLAN 

 

 
 
4. PROPOSAL 
 
The proposal was amended on 12/08/2022 and a Replacement Application was lodged under 
Clause 37 of the Environmental Planning and Assessment Regulation 2021. It involved the 
following changes: 
 
• The proposed allotment size for the dual occupancy was reduced from 563m2 to 526m2 (an 

amended Clause 4.6 Variation for Minimum Lot Size was provided).  
• The allotment size for the existing residential flat building was increased from 926m2 to 

963m2. 
• An 8m rear setback was provided for the residential flat building. 

 

Subject 
site 

 
 

Objectors 

 
North 
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• The architectural plans and landscape plans were revised to depict the proposed communal 
open space for the residential flat building. 

• The proposal reduced the proposed volume of excavation by 266m3 (38%) from 691m3 to 
425m3. The reduction was achieved through the deletion of the basement rumpus rooms, 
and the lower ground floor laundries and store rooms, and an increase in the lower ground 
floor level by 200mm to RL 58.90 AHD. 

• A reduction in floorplate to ensure the amended dual occupancy complies with the floorplate 
control. This was achieved through the modification of the balcony design and the deletion of 
the rumpus room on the basement level.  

• Privacy screens were added to the side elevations of the first floor level rear terraces. 
 
The proposal, as amended, involves the sub-division of a site containing an existing residential flat 
building into two allotments, the construction of a new dual occupancy on the new (northern) 
allotment fronting Birriga Road, and the retention of the existing residential flat building on the 
southern allotment. The Statement of Environmental Effects (SEE) details the following works: 
 
Dual Occupancy: 
 
Basement Floor Level 
• Each dwelling is provided with a laundry and stairs to access the upper levels. 
 
Lower Ground Floor Level 
• Each dwelling will have a living and dining area, kitchen with pantry, guest powder room, and 

terrace at the rear. Internal stairs will provide access between levels. 
 
Ground Floor Level 

• Each dwelling will have a main entry, a single car garage, and three bedrooms. Internal 
stairs will provide access between levels. 

 
First Floor Level 

• Each dwelling will have one bedroom with an ensuite bathroom, a balcony, and a terrace at 
the rear. 

 
External works  

• Each dwelling will have a swimming pool located towards the rear boundary. 
 
Residential Flat Building: 
 
External works to the rear communal open space  

• The existing rear paving is to be demolished and replaced with a lawn and two canopy 
trees. 

 
5. ISSUES 
 
5.1 Exceptions to Development Standards in Woollahra Local Environmental Plan 2014 
 
Clause Development Standard Departure from Control Conclusion 
Part 4.1 Minimum Subdivision Lot 

Size  
With a proposed northern lot size of 526m2, the 
proposal involves a 174m2 or 24.86% 
departure from the 700m2 development 
standard  

Satisfactory 
 

Part 4.4 FSR With an FSR of 0.93:1 (899m2), the existing 
residential flat building on the proposed 
southern allotment results in a 32.3m2 or 3.7% 
departure from the 0.9:1 (866.7m2) FSR 
development standard 

Satisfactory 
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5.2 Primary Issues 
 
Issue Conclusion Section 
SEPP 65 The proposal retains, in its present form, the existing three storey, eight 

unit residential flat building on the southern portion of the subject site. 
However, the application proposes to modify the curtilage, rear setback, 
communal open space, and deep soil landscaping to the residential flat 
building. Regard has been given to the relevant sections of SEPP 65 to 
ensure that the proposal maintains the design quality of the residential 
flat building. The proposal was found to be satisfactory. 

13 

Minimum 
Subdivision Lot 
Size 

With a proposed northern lot size of 526m2, the proposal involves a 
174m2 (24.86%) non-compliance with the 700m2 Minimum Subdivision 
Lot Size statutory control set out under Part 4.1 of the Woollahra LEP 
2014. 
 
The written submission from the applicant has adequately demonstrated 
that the variation of the development standard prescribed by Clause 4.1 
is justified pursuant to the relevant matters for consideration prescribed 
by Clause 4.6. 
 
The consent authority is satisfied that the applicant’s written request has 
demonstrated that compliance with the development standard is 
unreasonable or unnecessary in the circumstances in this case, and that 
sufficient environmental planning grounds have been demonstrated to 
justify the contravention of the development standard. 
 
The consent authority is satisfied that the proposal is in the public 
interest as it is consistent with the objectives of the Minimum Subdivision 
Lot Size development standard and those applicable to development 
within the zone. 

15.3 and 
15.7 

Floor Space Ratio 
(FSR) 

With an FSR of 0.93:1 (899m2), the existing residential flat building on 
the proposed southern allotment results in a 32.3m2 or 3.7% departure 
from the 0.9:1 (866.7m2) FSR statutory control set out under Part 4.4 of 
the Woollahra LEP 2014. 
 
The written submission from the applicant has adequately demonstrated 
that the variation of the development standard prescribed by Clause 4.4 
is justified pursuant to the relevant matters for consideration prescribed 
by Clause 4.6. 
 
The consent authority is satisfied that the applicant’s written request has 
demonstrated that compliance with the development standard is 
unreasonable or unnecessary in the circumstances in this case, and that 
sufficient environmental planning grounds have been demonstrated to 
justify the contravention of the development standard. 
 
The consent authority is satisfied that the proposal is in the public 
interest as it is consistent with the objectives of the FSR development 
standard and those applicable to development within the zone. 

15.6 and 
15.8 

Height  The proposal complies with the maximum building height prescribed by 
Part 4.3 of Woollahra LEP 2014 and is acceptable with regard to the 
relevant objectives under Part 4.3(1) of Woollahra LEP 2014. 

15.5 

Tree removal  The proposal would remove twenty trees from the site. Council’s Tree 
Officer has reviewed the proposal and supported the removal of these 
trees, subject to Conditions C.1 and E.24, which ensure sufficient 
replacement trees are provided. 

16.1 and 
16.2 

Rear setback Control C1 requires a rear setback for the dual occupancy of 14.23m. 
The rear elevation of the building accords with the rear setback, but the 
proposed lower ground floor level balcony, with a rear setback of 
13.11m, breaches the rear setback by 1.12m. The non-compliance is 
supported for the following reasons: 

16.2 
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Issue Conclusion Section 
• The proposed balcony is a lightweight steel framed structure that 

would not result in any unreasonable impacts to the amenity of 
the neighbouring properties in terms of sense of enclosure, 
visual impacts, or loss of solar access, privacy, or views. 

• The proposal provides each dwelling with sufficient private open 
space areas, and subject to the recommended conditions, 
maintains the landscape character of the locality. 

Articulation  The proposed fenestration and varied materials proposed to the dual 
occupancy (comprising of brickwork, rendered walls, batten cladding and 
louvres) would ensure a satisfactory visual impact when viewed from the 
streetscape and neighbouring properties. 

16.2 

Wall height and 
inclined plane 

The proposed dual occupancy upholds the objectives of the wall height 
and incline plane controls. 

16.2 

Excavation The amended proposal provided a 266m3 (38%) reduction to the 
proposed volume of excavation, from 691m3 to 425m3 for the dual 
occupancy. The reduction was achieved through the deletion of the 
previously proposed basement rumpus rooms, and lower ground floor 
laundries and store rooms; and an increase in the lower ground floor 
level by 200mm to RL 58.90 AHD. 
 
The proposal upholds the objectives of the excavation controls. 
Furthermore, relocating a portion of the dual occupancy floor plate below 
ground responds to the topography of the site, and minimises both the 
visible bulk and mass of the proposal, and the associated amenity 
impacts to the neighbouring properties. 

15.12 and 
16.2 

Privacy Subject to Conditions C.1, C.10 and I.6, the proposal would maintain 
an adequate level of visual and acoustic privacy to the neighbouring 
properties. 

16.2 

Deep soil 
landscaping 

209m2 of deep soil landscaping is provided to the southern portion of the 
site containing the residential flat building. This equates to 54% of the 
land outside of the residential flat building footprint, which is considered 
to be sufficient deep soil landscaping to maintain the landscape 
character of the locality. 
 
The proposal generally accords with the landscaping and private open 
space provisions for the northern portion of the site containing the 
proposed dual occupancy, with the exception of the deep soil 
landscaping requirement for the allotment as a whole. The proposal 
represents a deficit in deep soil landscaping of 17.5m2.  
 
Currently, the northern portion of the site is predominantly landscaped. 
Insufficient justification has been provided for the deep soil landscaping 
non-compliance. Furthermore, control C1 of Part 3.74 of the WDCP 
2015 provides that swimming pools should not be provided at the 
expense of deep soil landscaping. Therefore Condition C.1(f) requires 
the swimming pools and the swimming pool surrounds to be reduced in 
area by 17.5m2. 

16.2 

 
5.3 Summary of Submissions 
 
Issue Conclusion Section 
Privacy Subject to Conditions C.1, C.10 and I.6, the proposal would maintain 

an adequate level of visual and acoustic privacy to the neighbouring 
properties. 

16.2 

Loss of outlook to 
trees and 
replacement with 
built form 

The proposal has a satisfactory visual presentation and, subject to 
Conditions C.1 and E.24, includes sufficient replacement trees.  

13.2, 16.1 
and 16.2 
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Issue Conclusion Section 
Environmental 
impacts due to the 
removal of trees 

Council’s Tree and Landscaping Officer has advised that, subject to 
conditions, the proposal provides sufficient replacement trees.  

13.2, 16.1 
and 16.2 

Parking  The proposal accords with Council’s maximum car parking generation 
rates and objectives relating to off-street car parking. 

16.2 and 
16.3 

Overdevelopment The subject site is located within the R3 medium density residential zone 
where dual occupancies are a permissible form of development. The 
proposal generally accords with the building envelope controls, which 
apply to the northern site. Whilst the proposal does not accord with the 
Minimum Subdivision Lot Size development standard for the northern 
site, this is considered to be an appropriate response to the existing 
context, which is characterised by allotments which are below the 
Minimum Subdivision Lot Size.   
 
With an FSR of 0.93:1 (899m2), the existing residential flat building on 
the proposed southern allotment results in a 32.3m2 or 3.7% departure 
from the 0.9:1 (866.7m2) FSR statutory control set out under Part 4.4 of 
the Woollahra LEP 2014. Notwithstanding this non-compliance, the 
proposal accords with the objectives of the FSR development standard 
and the objectives of the R3 medium density residential zone. The 
proposal is therefore not considered to be an overdevelopment of the 
subject site. 

15 and 16 

 
PROPERTY DETAILS AND REFERRALS 
 
6. SITE AND LOCALITY 
 
Physical features 
The subject site comprises of a dual frontage allotment, which is located on the northern side of Old South 
Head Road and the southern side of Birriga Road. The registered site address is Nos. 212-214 Old South 
Head Road, Bellevue Hill, but the site is also known as No. 29 Birriga Road, Bellevue Hill. The site is legally 
described as, Lot 1 in DP 620086 and SP 22779.  
 
The site appears as two off-centred rectangular parcels of land, with a northern frontage to Birriga Road of 
12.31 metres, a non-linear eastern boundary totalling 98.78 metres, a southern frontage to Old South Head 
Road of 19.125 metres and a non-linear western boundary of 98.49 metres, providing a total site area of 
1,489m2.  
 
For the purposes of this report the proposed allotment containing the existing residential flat building will be 
referred to as the southern portion of the site, and the proposed allotment containing the proposed dual 
occupancy will be referred to as the northern portion of the site. 
Topography 
The site is relatively steep but has level frontages to the street. The northern portion of the site has a north 
to south fall of approximately 7.7m. The southern portion of the site has a north to south fall of 
approximately 4.7m, so the site has a total fall of approximately 12.4m. 
 
The southern portion of the site has a west to east fall of 0.83 metres measured along the frontage to Old 
South Head Road. The northern portion of the site has a west to east fall of 0.79 metres measured along 
the frontage to Birriga Road. 
Existing buildings and structures 
The southern portion of the site is occupied by a three storey face brick residential flat building with a flat 
roof, oriented to Old South Head Road (see Photograph 1). The building includes a basement carpark 
accessible from a driveway at Old South Head Road. The existing residential flat building comprises eight 
units, with a gross floor area of 899m2. The site has landscaping at the frontage to Old South Head Road, 
with shrubs and mature trees located in garden beds adjacent to the driveway. 
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The northern portion of the site is oriented to Birriga Road. Dense street planting and vegetation within the 
site conceal the residential flat building from view in the streetscape (see Photograph 2). A driveway at 
Birriga Road provides vehicular access to a hard-stand visitor parking area at the Birriga Road frontage. 
There is pedestrian access from Birriga Road, with a stepped pathway through the centre of the site (see 
Photograph 3). These stairs lead to a paved courtyard (see photograph 4), which is located towards the 
middle of the site between the existing residential flat building and the landscaped portion of the site. The 
landscaped portion of the land does not serve as an area of principle communal open space for the existing 
building, as it is densely vegetated and steeply sloped. 
Surrounding Environment 
The surrounding area is typically characterised by residential flat buildings ranging between two to four 
storeys, but is interspersed with some detached and semi-detached dwellings. Development consists of a 
mixture of 20th century and contemporary architectural styles. The area has a sloping topography and 
many properties have stepped built forms that respond to the slope. Buildings on the high (northern) side of 
Birriga Road are typically situated above the street with garages or retaining walls at the frontage. 
Development on the low (southern) side of Birriga Road are typically set below the street. Birriga Road has 
a landscaped character with mature street trees located along the verge. 
 
Development to the North 
To the north, on the opposite side of Birriga Road, is No. 40B Birriga Road, a residential flat building with a 
hipped tiled roof, which has garage parking at the street frontage (see Photograph 5). Also to the north is 
Nos. 2-4 Benelong Crescent, a rendered contemporary residential flat building with a flat roof (see 
Photograph 6).  
 
Development to the East 
To the east is No. 31 Birriga Road, a face brick residential flat building with a flat roof, which has car parking 
at the ground level. Further to the east is No. 33 Birriga Road, a rendered residential flat building with a flat 
roof. 
 
Development to the South 
Adjacent to the southern portion of the site is No. 210 Old South Head Road, a contemporary residential flat 
building (see Photograph 7). Also to the south, on the opposite side of Old South Head Road, is No. 255 
Old South Head Road, a rendered building in use as a childcare centre (see Photograph 8). Further to the 
south are more residential flat buildings and a public reserve along Francis Street. 
 
Development to the West 
To the west is No. 27 Birriga Road, a one to two storey rendered dwelling with hipped and flat roofs, which 
is obscured from view in the streetscape by landscaping at the frontage (see Photograph 9). Further to the 
west is No. 25 Birriga Road, a part one part two storey rendered dwelling with a flat roof (see Photograph 
10). 
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The following photographs are sourced from the Statement of Environmental Effects. 
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Photograph 3: The northern landscaped potion of the site,  

as viewed from the top of the stairs at Birriga Road looking south  
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7. RELEVANT PROPERTY HISTORY 
 
Current use 
Residential flat building 
Relevant Application History 
Development Application DA204/2000/1, for the proposed subdivision of the existing allotment and the 
erection of a 5-storey residential flat building comprising two 3-bedroom apartments was refused on 29 
August 2000. The reasons for refusal included: 

• Non-compliances in terms of FSR, streetscape, retention of mature trees, setbacks, building 
footprint, landscaped and communal open space, private open space, energy efficiency, acoustic 
and visual privacy and car parking. 

• Overshadowing, visual and acoustic privacy impacts.  
• Visual impact on the north-facing outlook from the rear of the existing residential flat building and 

communal open space area at 212-214 Old South Head Road.  
 
Development Application DA40/2018/1, for the subdivision of the subject site into two separate allotments 
was refused by the Local Planning Panel on 29 October 2018. The reasons for refusal included: 

• The non-compliance with the minimum lot size development standard, site frontage requirements, 
and desired future character objectives make the proposed allotment unsuitable for a residential flat 
building or multi dwelling housing. 

• The reduction to the rear setback, communal open space, deep soil landscaping, and parking for 
the existing residential flat building. 

• The potential significant tree removal for future developments on the northern site. 
 
Council received a Class 1 appeal on 29 November 2018 in respect of DA40/2018/1. The appeal was 
withdrawn on the 01 July 2019. 
Relevant Compliance History 
N/A 
Pre-DA 
N/A 
Requests for Additional Information and Replacement Applications 
In February 2022, further stormwater management and tree and landscaping information was requested. 
The information was provided in May 2022. 
 
On 22 July 20022, further information was requested in relation to:  
 

• Parking and Service vehicle information for the residential flat building 
• Amended plans for the southern site (residential flat building), detailing an increased rear setback, 

communal open space, and deep soil landscaping calculations.  
• An amended Clause 4.6 written submission for the adjusted northern allotment size, due to the 

increased rear setback to the residential flat building. 
• Amended plans for the northern site (dual occupancy) which detail reduced excavation, amended 

building envelope calculations based on the revised allotment size, a compliant floor plate, 
compliance with Council’s privacy controls, and updated solar access diagrams.  

• Additional canopy plantings. 
 
A replacement application was received on 12 August 2022, which is detailed in section 4 of this report. 
Land and Environment Court Appeal(s) relating to the subject DA 
N/A 

 
8. REFERRALS 
 
Referral Summary of Referral Response Attachment 
Development 
Engineering 

Council’s Development Engineer has determined that the 
development proposal is satisfactory, subject to compliance with 
the recommended conditions of consent. 

1 

Trees and Landscaping Council’s Tree and Landscape Officer has determined that the 
development proposal is satisfactory in terms of tree 
preservation and landscaping, subject to compliance with the 
recommended conditions of consent. 

2 



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D2 Page 114 

Referral Summary of Referral Response Attachment 
Heritage Whilst a formal heritage referral was not required, Council’s 

Heritage Officer reviewed the development proposal at the 
Development Application Review Committee. Council’s Heritage 
Officer advised that there will be no adverse impact on any 
heritage items located in close proximity to the site, and advised 
that Condition B.4 be included in the recommendation. 

N/A 

Drainage Council’s Drainage Engineer has determined that the 
development proposal is generally satisfactory and requires no 
flood specific conditions 

3 

 
ENVIRONMENTAL ASSESSMENT UNDER SECTION 4.15 
 
The relevant matters for consideration under Section 4.15 of the Environmental Planning and 
Assessment Act 1979 include the following: 
 
1. The provisions of any environmental planning instrument 
2. The provisions of any proposed instrument that is/has been the subject of public consultation 
3. The provisions of any development control plan 
4. Any planning agreement that has been entered into 
5. Any draft planning agreement that a developer has offered to enter into 
6. The regulations 
7. Any coastal zone management plan 
8. The likely impacts of that development: 

i) Environmental impacts on the natural and built environments 
ii) Social and economic impacts 

9. The suitability of the site 
10. Any submissions 
11. The public interest 
 
9. ADVERTISING AND NOTIFICATION 
 
9.1 Submissions 
 
The application was advertised and notified from 25/08/2021 to 09/09/2021 in accordance with 
Chapter 6 of the Woollahra Community Participation Plan 2019. One submission was received 
from: 
 
1. O. Hornstra - 1/40B Birriga Road, Bellevue Hill 
 
The submissions raised the following issues: 
 

• Privacy 
• Loss of outlook to trees 
• Environmental impacts due to the removal of trees 
• Parking 
• Over-development. 

 
The issues are addressed under section 5.3 of this report. 
 
9.2 Replacement Application 
 
The replacement application noted in Section 4 was renotified to surrounding residents and 
previous objectors under the Woollahra Community Participation Plan 2019 from 19/10/2022 to 
03/11/2022 as the proposed changes have the potential for additional impacts upon neighbours.  
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No submissions were received. 
 
9.3 Statutory Declaration 
 
The applicant has completed the statutory declaration dated 14/09/2021 declaring that the site 
notice for DA318/2021/1 was erected and maintained during the notification period in accordance 
with the Woollahra Community Participation Plan 2019. 
 
10. SYDNEY REGIONAL ENVIRONMENTAL PLAN (SYDNEY HARBOUR CATCHMENT) 2005 
 
The land is within the Sydney Harbour catchment but is outside the Foreshores and Waterways 
Area and therefore there are no specific matters for consideration. 
 
11. SEPP (RESILIENCE AND HAZARDS) 2021 
 
11.1 Chapter 2 – Coastal Management 
 
Chapter 2 (Coastal Management) gives effect to the objectives of the Coastal Management Act 
2016 from a land use planning perspective, by specifying how development proposals are to be 
assessed if they fall within the Coastal Zone.  
 
The subject site is located wholly outside of the Coastal Environment Area (Section 2.10) and the 
Coastal Use Area (Section 2.11).  
 
The proposal is satisfactory with regards to Chapter 2 of the Resilience and Hazards SEPP 2021. 
 
11.2 Chapter 4 Remediation of Land (Formerly SEPP 55 Remediation of Land) 
 
Clause 4.6(1)(a) of SEPP (Resilience and Hazards) 2021, requires consideration to be given as to 
whether the subject land is contaminated. The subject site has a history of residential uses, the 
land does not require further consideration under this clause. 
 
The proposed modifications are considered to be satisfactory with regard to the relevant provisions 
of SEPP (Resilience and Hazards) 2021. 
 
12. STATE ENVIRONMENTAL PLANNING POLICY (BUILDING SUSTAINABILITY INDEX: 

BASIX) 2004 
 
SEPP (Building Sustainability Index: BASIX) 2004 applies to the proposed development. It relates 
to commitments within the proposed development in relation to thermal comfort, water 
conservation and energy efficiency sustainability measures. 
 
The development application was accompanied by a BASIX Certificate demonstrating compliance 
with the SEPP. These requirements are imposed by condition. 
 
13. STATE ENVIRONMENTAL PLANNING POLICY 65: DESIGN QUALITY OF RESIDENTIAL 

FLAT DEVELOPMENT 
 
The proposal retains, in its present form, the existing three storey, eight unit residential flat building 
on the southern portion of the subject site. However, the application proposes to modify the 
curtilage, rear setback, communal open space, and deep soil landscaping to the residential flat 
building. Regard has been given to the relevant sections of SEPP 65 to ensure that the proposal 
maintains the design quality of the residential flat building. 
13.1  
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Clause 2: Aims and Objectives 
 
The aim of the SEPP is to improve the design quality of residential apartment development: 
 
a) To ensure that it contributes to the sustainable development of New South Wales: 

(i)  By providing sustainable housing in social and environmental terms, and 
(ii)  By being a long-term asset to its neighbourhood, and 
(iii)  By achieving the urban planning policies for its regional and local contexts 

b) To achieve better built form and aesthetics of buildings and of the streetscapes and the 
public spaces they define, and 

c) To better satisfy the increasing demand, the changing social and demographic profile of the 
community, and the needs of the widest range of people from childhood to old age, including 
those with disabilities, and 

d) To maximise amenity, safety and security for the benefit of its occupants and the wider 
community, and 

e) To minimise the consumption of energy from non-renewable resources, to conserve the 
environment and to reduce greenhouse gas emissions 

f) To contribute to the provision of a variety of dwelling types to meet population growth 
g) To support housing affordability 
h) To facilitate the timely and efficient assessment of applications for development to which this 

Policy applies 
 
The proposal is acceptable with regard to the above stated aims on the following grounds: 

• The proposal retains the existing residential flat building, and maintains sufficient communal 
open space and off-street car parking.  

• Subject to the recommended conditions of consent, the proposal would maintain the 
landscape character of the locality.  

 
13.2 Design Quality Principles 
 
Principle 1: Context and Neighbourhood Character 
 
Good design responds and contributes to its context. Context is the key natural and built 
features of an area, their relationship and the character they create when combined. It also 
includes social, economic, health and environmental conditions.  
 
Responding to context involves identifying the desirable elements of an area’s existing or 
future character. Well-designed buildings respond to and enhance the qualities and identity 
of the area including the adjacent sites, streetscape and neighbourhood.  
 
Consideration of local context is important for all sites, including sites in established areas, 
those undergoing change or identified for change. 
 
The proposal is satisfactory with regards to context and neighbourhood character for the following 
reasons: 

• The proposal provides a site area of 936m2 for the existing residential flat building. This 
exceeds Council’s 700m2 minimum allotment requirement for residential flat buildings, and 
respects the existing subdivision pattern to Old South Head Road, as depicted in the 
following aerial photograph.  
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Aerial Photograph. Source Council GIS 
 

• The aerial photograph above demonstrates that dual frontage properties, with a frontage to 
both Old South Head Road and Birriga Road, are an anomaly within the immediate area 
rather than the predominant subdivision pattern.  

• The proposed rear boundary of the southern portion of the site (containing the residential 
flat building) will not align with the rear boundaries of the immediately adjoining properties. 
However, this is not out of character with a number of properties, which front Old South 
Head Road and exhibit a varied rear setback pattern.  

 
Principle 2: Built Form and Scale 
 
Good design achieves a scale, bulk and height appropriate to the existing or desired future 
character of the street and surrounding buildings.  
 
Good design also achieves an appropriate built form for a site and the building’s purpose in terms 
of building alignments, proportions, building type, articulation and the manipulation of building 
elements.  
 
Appropriate built form defines the public domain, contributes to the character of streetscapes and 
parks, including their views and vistas, and provides internal amenity and outlook. 
 
The proposal is satisfactory with regards to built form and scale for the following reasons: 

• The proposal would not alter the existing built form of the residential flat building, but the 
proposal will reduce the curtilage of the residential flat building. 

• An FSR of 0.9:1 applies to the proposed southern allotment. This equates to a permissible 
gross floor area of 866.7m2. The existing residential flat building has an FSR of 899m2, 
which equates to an FSR of 0.93:1, which represents a 32.3m2 or 3.7% departure from the 
FSR development standard. 

• The proposal upholds the objectives of the FSR development standard, and the scale of the 
residential flat building on the reduced curtilage would not appear out of character with the 
scale of development that is permissible on adjacent sites. 

 
Principle 3: Density 
 
Good design achieves a high level of amenity for residents and each apartment, resulting in a 
density appropriate to the site and its context.  
 
Appropriate densities are consistent with the area’s existing or projected population. Appropriate 
densities can be sustained by existing or proposed infrastructure, public transport, access to jobs, 
community facilities and the environment. 
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The proposal would not alter the existing built form of the residential flat building and maintains the 
existing 8 units. However, the proposal would reduce the curtilage of the residential flat building. 
The proposal maintains a high level of amenity for the residents and is acceptable with regards to 
density for the reasons set out below.  
 
Parking: 
No objection is raised to the removal of the existing visitor car parking to the Birriga Road frontage 
for the following reasons: 

• The existing visitor parking (3 spaces) to the Birriga Road frontage is not located in a 
highly accessible location as it separated from the residential flat building by a steep set of 
stairs.  

• More accessible visitor car parking (2 spaces) is accessed from the Old South Head Road 
frontage. 

• The proposal maintains 19 car parking spaces, which exceeds Council’s maximum car 
parking requirements of 17.5 spaces (rounded to 18) for the site. The removal of the three 
visitor car parking spaces to Birriga Road, would not unreasonably impact upon the 
amenity of the residents of the residential flat building or the amenity of the neighbouring 
properties. 

 
Communal Open space: 

• The ADG requires 25% (241m2) of the site area to be provided to communal open space. 
The applicant’s calculations advise that 255m2 of communal open space is provided at the 
site as detailed in the diagram below.  

 
Proposed communal open space for the existing RFB 

 
• The area to the eastern side of the residential flat building primarily provides access to the 

residential flat building rather than an area to congregate, but a consolidated area of 
communal open space is provided to the rear of the residential flat building.  

• Whilst the proposal would reduce the area of consolidated communal open space to the 
rear of the site, it would maintain a landscaped communal garden with an area of 
approximately 100m2, and would fully retain the existing garden and paved areas to the 
western side of the site. 

• The residential flat building floor plans provided with the application demonstrate that all 
units within residential flat building benefit from private open space, either in the form of 
large terraces to eastern setback for the ground floor units, or a balcony or multiple 
balconies for the level 1 and level 2 units.  
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Landscaping: 

• The ADG requires 7% (67m2) of the site to be afforded to deep soil landscaping. The 
applicant’s calculations advise that 209m2 of deep soil landscaping is provided at the site, 
as detailed in the diagram below.  

 
Proposed deep soil landscaping for the existing RFB 

 
• The proposal would retain the existing landscaping to the Old South Head Road frontage. 
• To the rear of the existing residential flat building, the existing paving is to be demolished 

and replaced with a lawn and two canopy trees. 
• Council’s Tree and Landscape Officer has advised that, to compensate for the removal of 

existing trees, more suitable species for the rear communal open space area are required. 
Therefore the two proposed Acmena smithii are to be replaced with 2 x Backhousia 
citiodora (Lemon scented Myrtle) and 1 x Banksia integrifolia (Coastal Banksia). 

• Subject to the recommended conditions, the proposal would adequately maintain the 
landscape character of the residential flat building site.  

 
Separation distance 

• There is a sufficient separation distance of 21m, between the rear elevation of the existing 
residential flat building and the rear elevation of the proposed dual occupancy. This 
ensures that the proposal maintains the residential amenity of the residential flat building in 
terms of visual impact, privacy and solar access. 

 
Principle 4: Sustainability 
 
Good design combines positive environmental, social and economic outcomes. Good sustainable 
design includes use of natural cross ventilation and sunlight for the amenity and liveability of 
residents and passive thermal design for ventilation, heating and cooling reducing reliance on 
technology and operation costs. Other elements include recycling and reuse of materials and 
waste, use of sustainable materials, and deep soil zones for groundwater recharge and vegetation.  
 
The proposal is satisfactory with regards to Principle 4. 
 
Principle 5: Landscape 
 
Good design recognises that together landscape and buildings operate as an integrated and 
sustainable system, resulting in attractive developments with good amenity. A positive image and 
contextual fit of well-designed developments is achieved by contributing to the landscape character 
of the streetscape and neighbourhood.  
 
Good landscape design enhances the development’s environmental performance by retaining 
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positive natural features which contribute to the local context, co-ordinating water and soil 
management, solar access, micro-climate, tree canopy, habitat values and preserving green 
networks.  
 
Good landscape design optimises useability, privacy and opportunities for social interaction, 
equitable access, respect for neighbours’ amenity and provides for practical establishment and 
long term management. 
 
The proposal is satisfactory with regards to landscape for the following reasons: 

• The proposal provides a landscaped area of communal open space for the residential flat 
building to maintain opportunities for social interaction. 

• Subject to the recommended conditions, the proposal provides appropriate replacement 
landscaping. 

 
Principle 6: Amenity 
 
Good design positively influences internal and external amenity for residents and neighbours. 
Achieving good amenity contributes to positive living environments and resident well being.  
Good amenity combines appropriate room dimensions and shapes, access to sunlight, natural 
ventilation, outlook, visual and acoustic privacy, storage, indoor and outdoor space, efficient 
layouts and service areas and ease of access for all age groups and degrees of mobility. 
 
The proposal maintains a high level of amenity for the residents as set out under Principle 3.  
 
Principle 7: Safety 
 
Good design optimises safety and security within the development and the public domain. It 
provides for quality public and private spaces that are clearly defined and fit for the intended 
purpose. Opportunities to maximise passive surveillance of public and communal areas promote 
safety.  
 
A positive relationship between public and private spaces is achieved through clearly defined 
secure access points and well lit and visible areas that are easily maintained and appropriate to the 
location and purpose. 
 
The proposal is satisfactory with regards to Principle 7. 
 
Principle 8: Housing diversity and social interaction 
 
Good design achieves a mix of apartment sizes, providing housing choice for different 
demographics, living needs and household budgets.  
 
Well-designed apartment developments respond to social context by providing housing and 
facilities to suit the existing and future social mix.  
 
Good design involves practical and flexible features, including different types of communal spaces 
for a broad range of people and providing opportunities for social interaction among residents. 
 
The proposal is satisfactory with regards to Principle 8. 
 
Principle 9: Aesthetics 
 
Good design achieves a built form that has good proportions and a balanced composition of 
elements, reflecting the internal layout and structure. Good design uses a variety of materials, 
colours and textures.  
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The visual appearance of a well-designed apartment development responds to the existing or 
future local context, particularly desirable elements and repetitions of the streetscape. 
 
The proposal would not alter the aesthetics of the existing residential flat building. 
 
13.3 Apartment Design Guide 
 
The proposal is satisfactory with regards to the objectives of the Apartment Design Guide. 
 
14. STATE ENVIRONMENTAL PLANNING POLICY (TRANSPORT AND INFRASTRUCTURE) 

2021 
 
Clause 2.119: Development with Frontage to Classified Road 
 
Clause 2.119 requires consideration of the impact upon the safety, efficiency and ongoing 
operation of the development, including the design of the vehicular access, the emission of smoke 
or dust, the nature, volume or frequency of vehicles. 
 
Clause 2.120: Impact of Road Noise or Vibration on Non-Road Development 
 
Clause 2.120 requires that appropriate measures are taken to ensure that residential 
developments are not unreasonably impacted by road noise or vibration. 
 
The portion of the site to be redeveloped for the proposed dual occupancy (the northern portion) 
would not have a frontage to a classified road and is satisfactory with regards to Clause 2.119 and 
2.120. 
 
Conclusion 
 
The proposal is therefore acceptable with regard to SEPP (Transport and Infrastructure) 2021. 
 
15. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 2014 
 
15.1 Part 1.2: Aims of Plan 
 
The proposal is consistent with the aims in Part 1.2(2) of the Woollahra LEP 2014. 
 
15.2 Land Use Table 
 
The proposal for the sub-division of the existing site (containing a residential flat building) into two 
allotments, the retention of the residential flat building, and the construction of a new dual 
occupancy on the northern allotment, is permitted and is consistent with the objectives of the R3 
Medium Density Residential zone. 
 
15.3 Part 4.1: Minimum Subdivision Lot Size 
 
Part 4.1(3) specifies a minimum lot size of 700m2. 
 
Site Area:  1489m2 Proposed Control Complies 

Minimum Lot Size –  Subdivision 526m2  700m2  No 

 
The proposal does not comply with Part 4.1(3) of Woollahra LEP 2014 as detailed and assessed in 
Part 15.7. 
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15.4 Part 4.1A: Minimum Lot Sizes for a Dual Occupancies, Multi Dwelling Housing and 
Residential Flat Building 

 
Part 4.1A(2) specifies a minimum lot size of 460m2. 
 

Site Area:  1489m2 Proposed Control Complies 
Minimum Lot Size – Dual Occupancy in R3 Zone 526m2 460m2 Yes 

 
The proposal complies with 4.1A(2) of Woollahra LEP 2014. 
 
The proposal is acceptable with regard to the minimum lot size objectives in Part 4.1A(1) of 
Woollahra LEP 2014  
 
15.5 Part 4.3: Height of Buildings 
 
The maximum height shown for the land on the Height of Buildings Map is 13.5m. However, Part 
4.3(2A) states that the maximum height of a dual occupancy on land in Zone R3 Medium Density 
Residential is 9.5 metres. 
 

 Existing Proposed Control Complies 
Maximum Building Height N/A 8.4m 9.5m Yes 

 
The proposal complies with the maximum building height prescribed by Part 4.3 of Woollahra LEP 
2014 and is acceptable with regard to the relevant objectives under Part 4.3(1) of Woollahra LEP 
2014. 
 
15.6 Part 4.4: Floor Space Ratio 
 
Part 4.4 limits development to a maximum floor space ratio of 0.9:1 for a residential flat building 
development.  
 
With a gross floor area of 899m2, the existing residential flat building on the 1489m2 subject site 
has an FSR or 0.60:1. The proposed subdivision of the subject site provides a new 963m2 
allotment for the existing residential flat building. This represents an FSR of 0.93:1, and a non-
compliance of 32.3m2. 
 

Proposed Site Area:  963m2 Existing Proposed Control Complies 

Floor Space Ratio 0.60:1 
(899m2) 

0.93:1 
(899m2) 

0.9:1 
(866.7m2) No 

 
The proposal does not comply with Part 4.4 of Woollahra LEP 2014 as detailed and assessed in 
Part 15.8. 
 
15.7 Part 4.6: Exceptions to Development Standards - Minimum Subdivision Lot Size 
 
15.7.1. Departure 
 
With a proposed lot size of 526m2, the proposal involves a 174m2 (24.86%) non-compliance with 
the 700m2 Minimum Subdivision Lot Size statutory control under Part 4.1 of the Woollahra LEP 
2014, as detailed in Section 15.3. 
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15.7.2. Purpose 
 
Part 4.6 allows a contravention of a development standard with the objectives being to allow an 
appropriate degree of flexibility in applying certain development standards to particular 
development and to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances. 
 
15.7.3. Written Request 
 
Part 4.6(3) stipulates that a written request is required from the applicant that justifies the 
contravention of the development standard by demonstrating that compliance with is unreasonable 
or unnecessary and there are sufficient environmental planning grounds to justify the 
contravention. 
 
The applicant has provided a written request, which is attached as Attachment 5. The written 
request is summarised as follows: 
 

Test 1 - The objectives of the standard are achieved notwithstanding non-compliance 
with the standard; 
 
Despite the proposed development’s shortfall with the applicable subdivision lot size 
development standard, the proposal is consistent with the desired medium density character 
of the area. The proposal provides a height, bulk and scale that is generally consistent with 
that envisaged by Council’s controls. Reasons why the proposed development is consistent 
with the objectives of the subdivision lot size standard are explained below. 
 
(a) to establish a minimum subdivision lot size that is consistent with the desired 
future character of the neighbourhood, 
 
The existing lot is atypical in the locality and inconsistent with the character of the Birriga 
Road streetscape. As indicated, the subject site currently presents as vacant land when 
viewed from Birriga Road. The proposal seeks to correct this, by subdividing the land into 
two lots. 
 
The proposal will be consistent with a number of properties in the locality, which are also 
below the minimum subdivision lot size of 700m2. Therefore, despite the shortfall from the lot 
size requirement, the proposal will remain consistent with the existing character and 
subdivision pattern of the area. 
 
The proposed subdivision will facilitate the development of the vacant portion of the existing 
land into a new attached dual occupancy. This will improve the site’s compatibility with the 
character of the Birriga Road streetscape and the desired future character of the 
neighbourhood. 
 
(b) to ensure that lot sizes support development envisaged under this Plan, 
 
The subject site is zoned R3 Medium Density Residential under the LEP. Dual occupancies 
and residential flat buildings are both permitted with consent in the zone. The proposed 
development will achieve the objectives of the R3 Zone, as detailed in Section 6 of this 
report. 
 
As indicated, the proposed lots will remain compliant with Clause 4.1A of the LEP. The 
proposed Lot 1 will have an area of 526m2 and Lot 2 will have a site area of 963m2. Both lots 
will readily comply with the lot size requirements for residential flat buildings and attached 
dual occupancies, respectively. 
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The proposed dual occupancy has been skilfully designed. It will comply with the building 
height development standard as well as the setbacks, floorplate, deep soil landscaping and 
open space numerical provisions of the LEP. Therefore, the proposed lot sizes will easily 
support the development envisaged for the R3 Zone, under Council’s LEP. 
 
(c) to ensure that lots have a minimum size to retain or enhance amenity by providing 
useable areas for building and landscaping, 
 
As indicated, the proposal has been carefully designed to provide an area of open space at 
the rear of the existing building. Therefore, the proposal will maintain the amenity of the 
existing building. 
 
It is important to note that the vacant portion of the land does not readily function as open 
space for the existing building. Firstly, a blank rear elevation of the building faces the open 
space on the site, so there is little relationship or connectivity between the existing building 
and external areas of the site. In addition, the vacant portion of the land is steeply sloped and 
vegetated. These site conditions minimise the useability and functionality of the land as open 
space for the existing building. 
 
As noted, the proposed Lot 1 will have a lot size that is capable of accommodating DCP 
compliant areas of deep soil landscaping and primary open space. The new landscaping and 
open space on Lot 1 will be associated with the proposed attached dual occupancy and will 
be directly accessible from the primary living areas of each dwelling. This will improve the 
useability of the open space on the site and will provide for superior levels of residential 
amenity for the new development. 
 
Accordingly, the proposed site area for Lot 1 will readily accommodate the proposed building 
and landscaping works. 

 
 (d) to identify locations suitable for increased development density, 
 

The proposed subdivision of the site into two lots will facilitate the development of the vacant 
(northern) portion of the land, fronting Birriga Road. The proposed dual occupancy on Lot 1 
will provide two additional dwellings in the neighbourhood, which will contribute to meeting 
the demand for housing in a well-located area. The site is well serviced by public transport 
and is in close proximity to shops and local facilities. 
 
The vacant land is an anomaly in the streetscape and will be corrected by the proposed 
subdivision. The new dual occupancy will address Birriga Road and will fill in the ‘missing 
tooth’ in the streetscape. The proposed building will have a generally compliant envelope and 
will also comply with the lot size requirement under Clause 4.1A. Therefore, the new 
development is suitable for the location. 
 
Accordingly, the increased development density of the site will be consistent with the desired 
medium density character of the area. 
 
(e) to ensure that development complies with the desired future character of the area. 
 
The proposed development is a skilful design, which will be compatible with the existing and 
desired future character of the area. The proposed subdivision lot size will facilitate the 
development of an otherwise vacant portion of land. The proposal demonstrates that despite 
the shortfall from the lot size requirement, Lot 1 will easily accommodate a new attached dual 
occupancy, with a compliant building height, floorplate and setbacks, and high levels of 
internal and external residential amenity. 
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The new development has been carefully designed to maintain the amenity of neighbouring 
properties, in respect of privacy, solar access and views. The adjacent properties will remain 
compliant with the DCP solar access requirements, with at least 35m2 of their primary ground 
level primary open space maintaining direct sunlight for 2 hours on 21 June. 
 
In terms of privacy, the new development has been carefully designed to minimise direct 
sightlines within 9m of adjacent dwellings, with additional privacy measures incorporated 
where required. Although there have not been any significant views identified across the 
subject site, the new development will be located one storey below the maximum building 
height development standard, which will maintain an appropriate level of view sharing with 
neighbours. 
 
Accordingly, although Lot 1 will have a variation from the subdivision lot size control, this is 
unlikely to have any significant adverse impacts as the design is generally contained within a 
compliant building envelope. 

 
There are Sufficient Environmental Planning Grounds to Justify Contravening the 
Development Standard 
 
The proposal is permissible in the R3 Medium Density Residential zone, is consistent with 
the relevant zone objectives as detailed in Section 6 and satisfies an ‘unreasonable and 
unnecessary’ test established by the Court in Wehbe. The proposed subdivision will support 
additional residential development, consistent with the zoning and planning objectives for the 
site. 
 
As indicated, the subject site has the appearance of a vacant lot when viewed from Birriga 
Road and presents as a ‘missing tooth’ in the streetscape. In the context of the surrounding 
subdivision pattern, the existing lot size and configuration is atypical. The proposed 
development will correct this anomaly, by subdividing the site into two lots. The proposed lot 
sizes will facilitate a new attached dual occupancy development on the vacant portion of the 
land. The new building will address Birriga Road and will fill in the gap in the streetscape. 
 
The proposed subdivision will facilitate a development that is consistent with the surrounding 
area’s desired density. In Initial Action v Woollahra Municipal Council [2019] NSWLEC 1097, 
Commissioner O’Neill states at [42], inter alia: 
 

I am satisfied that justifying the aspect of the development that contravenes the 
development standard as creating a consistent scale with neighbouring development 
can properly be described as an environmental planning ground within the meaning 
identified by His Honour in Initial Action [23], because the quality and form of the 
immediate built environment of the development site creates unique opportunities and 
constraints to achieving a good design outcome (see s 1.3(g) of the EPA Act). 

 
Despite the shortfall with the subdivision lot size development standard, Lot 1 will 
comfortably accommodate a new attached dual occupancy development on the site. The 
new development will be consistent with the bulk and scale of adjacent developments. 
Furthermore, the proposed subdivision lot sizes will be consistent with the surrounding 
context, where numerous lots are below the minimum 700m2 lot size. 
 
Importantly, both lots will comply with the minimum lot sizes for attached dual occupancies 
and residential flat buildings in the R3 Medium Density Residential Zone, under Clause 4.1A 
of the LEP. 
 
The proposal will achieve high levels of residential amenity for the future occupants, while 
also maintaining amenity for neighbouring residents. Furthermore, the proposed subdivision 
has been designed to maintain the amenity of the existing residential flat building. An open 
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space area will be retained at the rear of the existing building and will serve as communal 
open space.  
 
The proposed subdivision and development of the new lot will not restrict the future 
development of the neighbouring lots to the west at Nos. 27 and 25 Birriga Road, as these 
lots are greater than 700m2 lot size. As the site is adjacent to an existing residential flat 
building to the east at No. 31 Birriga Road, there is no opportunity for lot amalgamation with 
this property. 
 
The site is considered appropriate for the proposed subdivision. It will provide a better 
streetscape outcome and will be consistent with the character of the locality. Accordingly, in 
our opinion, the non-compliance will not be inconsistent with existing and desired future 
planning objectives for the locality.  
 
For the reasons contained in this application, there are sufficient environmental planning 
grounds to justify the minor variation to the development standard in the circumstances of 
this case, as required in Clause 4.6(3)(b). 

 
15.7.4. Assessment 
 
Clause 4.6(4) prescribes the following: 
 
Clause 4.6 (4) Consent must not be granted for development that contravenes a development 
standard unless: 
 

a) The consent authority is satisfied that: 
i. The applicant’s written request has adequately addressed the matters 

required to be demonstrated by subclause (3), and 
ii. The proposed development will be in the public interest because it is 

consistent with the objectives of the particular standard and the objectives for 
development within the zone in which the development is proposed to be 
carried out, and  

b) The concurrence of the Secretary has been obtained. 
 
15.7.5. Clause 4.6(4)(a)(i) - Assessment 
 
Clause 4.6(4)(a)(i) requires the consent authority to be satisfied that the applicant’s written request, 
seeking to justify the contravention of the development standard, have adequately addressed the 
matters required to be addressed by Cl 4.6(3). There are two separate matters for consideration 
contained within Cl 4.6(3) and these are addressed as follows: 
 

a) That compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case 

 
Assessment: The applicant’s written request has demonstrated that the objectives of the Minimum 
Subdivision Lot Size development standard are achieved, notwithstanding the non-compliances. 
 
In doing so, the applicant’s written request has adequately demonstrated that compliance with the 
development standard is unreasonable or unnecessary in the circumstances of this case as 
required by cl 4.6(3)(a). The objectives of the development standard are discussed further in the 
assessment of Clause 4.6(4)(a)(ii). 
 

b) That there are sufficient environmental planning grounds to justify contravening the 
development standard. 
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Assessment: In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 
118, Preston CJ provides the following guidance (paragraph 23) to inform the consent authority’s 
finding that the applicant’s written request has adequately demonstrated that there are sufficient 
environmental planning grounds to justify contravening the development standard: 
 

‘As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the 
written request under cl 4.6 must be ‘environmental planning grounds’ by their nature: See 
Four2Five Pty Ltd. v Ashfield Council. The adjectival phrase “environmental planning” is not 
defined, but would refer to grounds that relate to the subject matter, scope and purpose of 
the EPA Act including the objects in s1.3 of the EPA Act. ‘ 

 
S1.3 of the EPA Act reads as follows: 
 
1.3 Objects of Act 
(cf previous s 5) 
The objects of this Act are as follows: 

a) to promote the social and economic welfare of the community and a better environment 
by the proper management, development and conservation of the State's natural and 
other resources,  

b) to facilitate ecologically sustainable development by integrating relevant economic, 
environmental and social considerations in decision-making about environmental 
planning and assessment,  

c) to promote the orderly and economic use and development of land,  
d) to promote the delivery and maintenance of affordable housing,  
e) to protect the environment, including the conservation of threatened and other species of 

native animals and plants, ecological communities and their habitats,  
f) to promote the sustainable management of built and cultural heritage (including 

Aboriginal cultural heritage),  
g) to promote good design and amenity of the built environment,  
h) to promote the proper construction and maintenance of buildings, including the protection 

of the health and safety of their occupants,  
i) to promote the sharing of the responsibility for environmental planning and assessment 

between the different levels of government in the State,  
j) to provide increased opportunity for community participation in environmental planning 

and assessment.  
 
Assessment: The applicant’s written request, which supports the proposed non-compliance with 
the Minimum Subdivision Lot Size development standard, has adequately demonstrated that the 
proposed development promotes the orderly and economic use and development of the land; and 
that the proposal promotes good design and amenity, in accordance with the objects 1.3(c) and (g) 
of the EPA Act.  
 
The applicant’s written request has therefore demonstrated sufficient environmental planning 
grounds to justify the contravention of the development standard as required by Clause 4.6(3)(b) 
and the consent authority can be satisfied that the applicant’s written request has adequately 
addressed the matters required to be demonstrated by Clause 4.6(3). 
 
15.7.6. Clause 4.6(4)(a)(ii) - Assessment 
 
Clause 4.6(a)(a)(ii) requires the consent authority to be satisfied that: 
 

ii. The proposed development will be in the public interest because it is consistent with the 
objectives of the particular standard and the objectives for development within the zone in 
which the development is proposed to be carried out 
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In considering whether or not the proposed development will be in the public interest, consideration 
must be given to the underlying objectives of the Minimum Subdivision Lot Size development 
standard, and the zone objectives of the R3 Medium Density Residential Zone. An assessment 
against these objectives is provided below. 
 
15.7.7. Clause 4.1 – Minimum Subdivision Lot Size  
 
The proposal is assessed against the Objectives of the Development Standard prescribed by 
Clause 4.1 which state: 
 
(a)  to establish a minimum subdivision lot size that is consistent with the desired future 
character of the neighbourhood, 
 
Assessment: The subject site is located within the Bellevue Hill South Precinct as set out under 
Chapter B1 of the Woollahra DCP, section B1.7. The relevant precinct character statements and 
desired future character for this precinct (sections B1.7.1 and B1.7.2) are summarised as follows: 
 

• The Bellevue Hill South Precinct is sited along the ridgeline and plateau of Bellevue Hill. 
The precinct contains a wide range of housing types and styles. As with many of the 
residential areas across the municipality, the built fabric is set within a landscaped setting. 

• The main roads include Birriga Road, Old South Head Road, Victoria Road and Bellevue 
Road. Development along these roads is characterised by Inter-War and contemporary 
residential flat buildings, interspersed with semi-detached and detached dwelling houses. 
The housing stock includes original dwellings from the early 20th century and Inter-War 
period with more substantial contemporary dwelling houses.  

• New development on the major streets of Birriga Road, Victoria Road and Old South Head 
Road will generally take the form of residential flat buildings and multi dwelling housing, and 
maintenance of existing Inter-War flat buildings.  

• New development should be designed to step down sloping sites and provide side 
boundary setbacks that allow for views between buildings. 

• Development should not detract from the amenity of adjoining and adjacent lower density 
forms of residential development. 

• Buildings should step down the site, also minimising cut and fill. 
 
The proposal is consistent with the desired future character of the neighbourhood, and with the 
existing context formed by recent approvals that were assessed against the current controls, for 
the following reasons: 
 

• The existing subdivision pattern to Birriga Road is characterised by a variety of allotment 
sizes. Over half of the properties within Birriga Road do not meet the 700m2 minimum 
subdivision lot size, and approximately 30% of the properties are smaller than the proposed 
526m2 allotment. 

• Dual frontage properties, like the subject site, with a frontage to both Old South Head Road 
and Birriga Road are an anomaly rather than the predominant subdivision pattern. 

• The proposed rear boundary of the southern portion of the site (containing the residential 
flat building) will not align with the rear boundaries of the immediately adjoining properties. 
However, this is not out of character with a number of properties, which front Old South 
Head Road and exhibit a varied rear setback pattern.  

• The aerial photograph below shows the existing subdivision pattern with the subject site 
outlined in red. 
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Aerial Photograph. Source Council GIS 

 
 (b)  to ensure that lot sizes support development envisaged under this Plan, 
 
Assessment: 

• The proposal comprises of an attached dual occupancy, which is a permissible use within 
the R3 Medium Density Residential Zone. 

• The proposal achieves the objective of the R3 Medium Density Residential Zone as 
discussed below.  

• The proposed northern site area of 526m2 exceeds the 460m2 Minimum Lot Size for 
attached Dual Occupancies in a R3 Zone. 

• The proposed southern site area of 963m2 exceeds the 700m2 Minimum Lot Size for 
residential flat buildings. 

 
(c)  to ensure that lots have a minimum size to retain or enhance amenity by providing 
useable areas for building and landscaping, 
 
Assessment: 

• The proposed site area of 526m2 exceeds the 460m2 Minimum Lot Size for attached Dual 
Occupancies in a R3 Zone. 

• The proposal generally accords with the building envelope and deep soil landscaping 
controls for the northern allotment, and would provide a high level of amenity for future 
occupants whilst maintaining amenity to the neighbouring properties. 

 
(d)  to identify locations suitable for increased development density, 
 
Assessment: 

• Due to its sloping topography and the existing landscaping, the northern portion of the site 
is not suitable for use as communal open space for the existing residential flat building. 

• Subject to the recommended conditions of consent, the proposal would ensure the 
proposed allotments both continue to contribute to the landscape character of the locality, 
whilst providing a further two dwellings in the form of an attached dual occupancy 
development. 

• The compliant height, floor plate and setbacks (with the exception of the rear setback) of 
the proposed dual occupancy, ensure the bulk and scale of the proposal is suitable and 
therefore indicates that an attached dual occupancy development can be accommodated 
on the lot.  
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• The lot size allows for compliant deep soil landscaping within the front setback, and rear 
setback of the dual occupancy. 

• Subject to Condition C.1, the proposal would accord with the deep soil landscaping 
requirements for the northern allotment.  

• The R3 zoning indicates that Birriga Road has been identified as an appropriate location for 
increased development density. 

 
(e)  to ensure that development complies with the desired future character of the area. 
 
Assessment: 

• The relevant precinct character statements and desired future character for this precinct are 
summarised under objective (a). 

• The currently unbuilt upon northern portion of the site forms an anomaly within the Birriga 
Road streetscape, which is characterised by built form presenting to the street in a 
landscaped setting. 

• The proposed dual occupancy will have a satisfactory streetscape presentation within 
Birriga Road which, as identified in the precinct character statement, is characterised by 
Inter-War and contemporary residential flat buildings, interspersed with semi-detached and 
detached dwelling houses. This ensures that the proposed attached dual occupancy will be 
compatible with the surrounding development type and scale. 

• Subject to the recommended conditions of consent, the proposal will adequately maintain a 
landscape setting for both sites, ensuring that the built fabric is set within a landscaped 
setting. 

• The proposed site area of 526m2 exceeds the 460m2 Minimum Lot Size for Dual 
Occupancies in a R3 Zone. 

• The proposed dual occupancy steps down the land and accords with the side setback 
objectives. 

• The proposed development would not appear out of character with the adjacent properties 
or detract from their amenity. 

• The amended proposal is satisfactory with regards to excavation. 
 
Conclusion:  
 
The proposal satisfies the objectives prescribed by Part 4.1 of the Woollahra LEP 2014. 
 
15.7.8. Objectives of the R3 Zone 
 
The proposal is assessed against the objectives of the R3 Medium Density Residential zone as 
follows: 
 
• To provide for the housing needs of the community within a medium density residential 

environment. 
 
Assessment: The proposal provides two additional dwellings in the form of an attached dual 
occupancy, which is a permissible use within the R3 Medium Density Residential zone. 
 
• To provide a variety of housing types within a medium density residential environment. 
 
Assessment: Birriga Road is characterised by Inter-War and contemporary residential flat 
buildings, interspersed with semi-detached and detached dwelling houses. The provision of an 
attached dual occupancy development provides a variety of housing types within the locality. 
 
• To enable other land uses that provide facilities or services to meet the day to day needs of 

residents. 
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Assessment: Not applicable. 
 
• To ensure that development is of a height and scale that achieves the desired future character 

of the neighbourhood. 
 

Assessment: As discussed in Section 15.7.7, the proposal satisfies the desired future character 
objectives of the Bellevue Hill South Residential Precinct. 
 
The proposal satisfies the objectives of the R3 Medium Density Residential zone. 
 
Conclusion:  
 
The departure from the standard is considered to be in the public interest for the following reasons: 
 
• The objectives of the Clause 4.1 Minimum Subdivision Lot Size development standard have 

been satisfied; 
• The objectives of the R3 Medium Density Residential zone have been satisfied; and 
• There are sufficient environmental planning grounds to justify contravening the development 

standard in this instance. 
 
15.7.9. Clause 4.6(4)(a)(b) 
 
The Department issued Planning Circular PS 20-002 (dated 05 May 2020) which notified Councils 
of arrangements “…where the Director General’s concurrence may be assumed for exceptions to 
development standards under environmental planning instruments which adopt clause 4.6 …of the 
Standard Instrument…”  Clause 64 of the EPA Regulations provides that Council may assume the 
Director-General’s [Secretary’s] concurrence for exceptions to development standards, thus 
satisfying the terms of this clause. 
 
15.7.10. Conclusion 
 
The written submission from the applicant has adequately demonstrated that the variation of the 
development standard prescribed by Clause 4.1 is justified pursuant to the relevant matters for 
consideration prescribed by Clause 4.6. 
 
The consent authority is satisfied that the applicant’s written request has demonstrated that 
compliance with the development standard is unreasonable or unnecessary in the circumstances 
in this case, and that sufficient environmental planning grounds have been demonstrated to justify 
the contravention of the development standard. 
 
The consent authority is satisfied that the proposal is in the public interest as it is consistent with 
the objectives of the Minimum Subdivision Lot Size development standard and those applicable to 
development within the zone. 
 
Accordingly, departure from the development standard is justified in this instance. 
 
15.8 Part 4.6: Exceptions to Development Standards – Floor Space Ratio 
 
15.8.1. Departure 
 
With a floor space ratio (FSR) of 0.93:1 (899m2), the existing residential flat building on the 
proposed southern allotment results in a 32.3m2 or 3.7% departure from the 0.9:1 (866.7m2) 
maximum FSR statutory control under Part 4.4 of the Woollahra LEP 2014, as detailed in Section 
15.6. 
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15.8.2. Purpose 
 
Part 4.6 allows a contravention of a development standard with the objectives being to allow an 
appropriate degree of flexibility in applying certain development standards to particular 
development and to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances. 
 
15.8.3. Written Request 
 
Part 4.6(3) stipulates that a written request is required from the applicant that justifies the 
contravention of the development standard by demonstrating that compliance with is unreasonable 
or unnecessary and there are sufficient environmental planning grounds to justify the 
contravention. 
 
The applicant has provided a written request, which is attached as Attachment 6. The written 
request is summarised as follows: 
 

Test 1 - The objectives of the standard are achieved notwithstanding non-compliance 
with the standard;  
 
Despite the departure with the applicable FSR development standard, the proposal is 
consistent with the desired medium density character of the area. The proposal retains the 
existing RFB and continues to provide communal open space at the rear. It retains the 
existing building’s height, bulk and scale, which is consistent with that envisaged by Council’s 
controls. Reasons why the proposed development is consistent with the objectives of the 
FSR standard are explained on the following page. 
 
a) for development in Zone R3 Medium Density Residential—  

 
(i) to ensure the bulk and scale of new development is compatible with the desired 
future character of the area, and  
 
The proposal retains the existing RFB and continues to provide open space at the rear. The 
appearance of the site as viewed from Old South Head Road will remain the same as 
existing. There will be no change to the existing bulk and scale. Therefore, the existing RFB 
development will remain compatible with the streetscape and the desired future character of 
the area. 
 
The new dual occupancy development on Lot 1 will have a compliant floorplate pursuant to 
Council’s DCP. It will present a fully compliant building envelope to Birriga Road and will fill in 
the missing gap in the streetscape. This will ensure the new development is compatible with 
the streetscape and desired future character of the area. 
 
(ii) to minimise adverse environmental effects on the use or enjoyment of adjoining 
properties and the public domain, and  
 
The proposal will not result in any adverse environmental effects. As stated, there will be no 
material difference to the existing RFB. The FSR variation is simply from the change to the 
site area. Therefore, the proposal minimises adverse environmental effects on the use and 
enjoyment of adjoining properties and the public domain. 
 
(iii) to ensure that development allows adequate provision on the land for deep soil 
planting and areas of private open space,  
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The development has been carefully designed to ensure both the existing and new 
development has sufficient deep soil planting and private open space. The proposal will 
continue to provide an RFB with open space at the rear. The existing private open space for 
each unit within the RFB will be retained, in the form of balconies and terraces. The 
development will provide a new deep soil lawn area within the rear setback of the RFB, 
which will upgrade communal open space for the occupants of the RFB.  
 
Importantly, Lot 2 containing the existing RFB will achieve compliance with Council’s DCP 
requirements for deep soil landscaping within the front and rear setbacks. It will also achieve 
compliance with the deep soil landscaping and communal open space requirements of the 
Apartment Design Guide (ADG). 
 
The vacant portion of the land which will accommodate Lot 1 does not function as communal 
open space for the existing RFB, for several reasons. Firstly, the existing RFB presents a 
blank wall to the rear of the site, so there is little relationship or connectivity between the 
building and open space. In addition, the vacant portion of the land is steeply sloped and 
vegetated. These site conditions minimise the useability and functionality of the land as 
communal open space. Therefore, the proposal is unlikely to have any adverse effect on the 
useability of communal open space on the site. 
 
The new lot fronting Birriga Road will contain compliant levels of deep soil landscaping within 
the front and rear setbacks, and compliant areas of private open space. 
 
As such, the proposal will allow for adequate provision on the land for deep soil planting and 
areas of private open space, on both proposed lots. 
 
Accordingly, although the existing RFB has an FSR departure, this will not have any adverse 
impacts as the existing built form will be retained. 
 
There are Sufficient Environmental Planning Grounds to Justify Contravening the 
Development Standard  
 
The proposal is permissible in the R3 Medium Density Residential zone, is consistent with 
the relevant zone objectives as detailed in Section 6 and satisfies an ‘unreasonable and 
unnecessary’ test established by the Court in Wehbe. The proposed subdivision and 
consequent FSR variation will support additional residential development on vacant land, 
consistent with the zoning and planning objectives for the site. 
 
There are sufficient environmental planning grounds to justify the technical FSR variation 
relating to the existing RFB. These will be discussed under the following subheadings.  
 
No Material Difference from Existing  
As indicated, the proposed development will retain the existing RFB, without alteration. The 
proposal will continue to provide an RFB fronting Old South Head Road, with open space at 
the rear. The proposed variation is technical as it is a result of the subdivision of the site. 
There will be no additional bulk and scale and no additional amenity effects. If strict 
compliance with the FSR standard were enforced, the proposed subdivision line would have 
to be shifted further north. This would be a superficial change and would serve no real 
benefit to the area, given the proposal does not seek to alter the existing RFB. 
 
Accordingly, the proposed FSR variation is considered acceptable because there will be no 
material difference compared to the existing situation, nor will there be any difference 
compared to a proposal with a compliant FSR. 
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More Consistent Subdivision Pattern 
The existing lot size and dual frontage configuration is atypical with the surrounding 
subdivision pattern. The subject site appears as a vacant site when viewed from Birriga Road 
and presents as a ‘missing tooth’ in the streetscape. The proposed development will correct 
this anomaly, by subdividing the site into two lots. The variation to the FSR standard will 
facilitate this improved outcome. 
 
If the subdivision line were shifted further north to provide a compliant FSR, Lot 1 would have 
a much smaller lot size compared to what is proposed. This would be inconsistent with the 
subdivision pattern in the vicinity, and would also exacerbate the proposal’s departure from 
the minimum lot size standard. 
 
In other words, the proposed FSR variation will provide a better outcome, by achieving lot 
sizes that are more consistent with the surrounding subdivision pattern and the desired future 
character for the area, compared to both the existing situation and a compliant FSR. 
 
Utilisation of Unused Land and Better Planning Outcome 
The subject site is an anomaly in the area. The portion of the land proposed as Lot 1 is 
currently undeveloped and unused, and consequently appears as a missing tooth in the 
streetscape. As discussed, due to the siting of the existing RFB, the steep slope and 
vegetated nature of this land, it does not serve as functional open space for the occupants of 
the existing RFB. As such, the land is currently underutilised and is inconsistent with the 
desired future character of the area. 
 
The proposed FSR variation will facilitate a new dual occupancy development on Lot 1. The 
proposal will better utilise the unused land. Enforcing strict compliance with the FSR 
standard would require a further reduction to the size of Lot 1, which would considerably 
reduce the development potential of the site and would be inconsistent with the desired 
density for the area, as envisioned by the zoning. 
 
The proposed building on Lot 1 will address Birriga Road and will fill in the gap in the 
streetscape. Therefore, the FSR variation will provide benefits in terms of streetscape 
character and additional housing. This will achieve a better planning outcome for both the 
site and the surrounding locality. 
 
Accordingly, in our opinion, the FSR variation will achieve consistency with the existing and 
desired future planning objectives for the locality. For the reasons contained in this 
application, there are sufficient environmental planning grounds to justify the minor variation 
to the development standard in the circumstances of this case, as required in Clause 
4.6(3)(b). 

 
15.8.4. Assessment 
 
Clause 4.6(4) prescribes the following: 
 
Clause 4.6 (4) Consent must not be granted for development that contravenes a development 
standard unless: 
 

a) The consent authority is satisfied that: 
iii. The applicant’s written request has adequately addressed the matters 

required to be demonstrated by subclause (3), and 
iv. The proposed development will be in the public interest because it is 

consistent with the objectives of the particular standard and the objectives for 
development within the zone in which the development is proposed to be 
carried out, and  

b) The concurrence of the Secretary has been obtained. 
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15.8.5. Clause 4.6(4)(a)(i) - Assessment 
 
Clause 4.6(4)(a)(i) requires the consent authority to be satisfied that the applicant’s written request, 
seeking to justify the contravention of the development standard, have adequately addressed the 
matters required to be addressed by Cl 4.6(3). There are two separate matters for consideration 
contained within Cl 4.6(3) and these are addressed as follows: 
 

a) That compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case 

 
Assessment: The applicant’s written request has demonstrated that the objectives of the FSR 
development standard are achieved, notwithstanding the non-compliances. 
 
In doing so, the applicant’s written request has adequately demonstrated that compliance with the 
development standard is unreasonable or unnecessary in the circumstances of this case as 
required by cl 4.6(3)(a). The objectives of the development standard are discussed further in the 
assessment of Clause 4.6(4)(a)(ii). 
 

b) That there are sufficient environmental planning grounds to justify contravening the 
development standard. 

 
Assessment: In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 
118, Preston CJ provides the following guidance (paragraph 23) to inform the consent authority’s 
finding that the applicant’s written request has adequately demonstrated that there are sufficient 
environmental planning grounds to justify contravening the development standard: 
 

‘As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the 
written request under cl 4.6 must be ‘environmental planning grounds’ by their nature: See 
Four2Five Pty Ltd. v Ashfield Council. The adjectival phrase “environmental planning” is not 
defined, but would refer to grounds that relate to the subject matter, scope and purpose of 
the EPA Act including the objects in s1.3 of the EPA Act. ‘ 

 
S1.3 of the EPA Act reads as follows: 
 
1.3 Objects of Act 
(cf previous s 5) 
The objects of this Act are as follows: 

a) to promote the social and economic welfare of the community and a better environment 
by the proper management, development and conservation of the State's natural and 
other resources,  

b) to facilitate ecologically sustainable development by integrating relevant economic, 
environmental and social considerations in decision-making about environmental 
planning and assessment,  

c) to promote the orderly and economic use and development of land,  
d) to promote the delivery and maintenance of affordable housing,  
e) to protect the environment, including the conservation of threatened and other species of 

native animals and plants, ecological communities and their habitats,  
f) to promote the sustainable management of built and cultural heritage (including 

Aboriginal cultural heritage),  
g) to promote good design and amenity of the built environment,  
h) to promote the proper construction and maintenance of buildings, including the protection 

of the health and safety of their occupants,  
i) to promote the sharing of the responsibility for environmental planning and assessment 

between the different levels of government in the State,  
j) to provide increased opportunity for community participation in environmental planning 

and assessment.  
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Assessment: The applicant’s written request, which supports the proposed non-compliance with 
the FSR development standard, has adequately demonstrated that the proposed development 
promotes the orderly and economic use and development of the land; and that the proposal 
promotes good design and amenity, in accordance with the objects 1.3(c) and (g) of the EPA Act.  
 
The applicant’s written request has therefore demonstrated sufficient environmental planning 
grounds to justify the contravention of the development standard as required by Clause 4.6(3)(b) 
and the consent authority can be satisfied that the applicant’s written request has adequately 
addressed the matters required to be demonstrated by Clause 4.6(3). 
 
15.8.6. Clause 4.6(4)(a)(ii) - Assessment 
 
Clause 4.6(a)(a)(ii) requires the consent authority to be satisfied that: 
 

ii. The proposed development will be in the public interest because it is consistent with the 
objectives of the particular standard and the objectives for development within the zone in 
which the development is proposed to be carried out 

 
In considering whether or not the proposed development will be in the public interest, consideration 
must be given to the underlying objectives of the FSR development standard, and the zone 
objectives of the R3 Medium Density Residential Zone. An assessment against these objectives is 
provided below. 
 
15.8.7. Clause 4.4 – Floor Space Ratio  
 
The proposal is assessed against the Objectives of the Development Standard prescribed by 
Clause 4.4 which state: 
 
(i)  to ensure the bulk and scale of new development is compatible with the desired future 

character of the area, and 
 
The proposed development does not alter the bulk and scale of the residential flat building, but 
reduces its curtilage. The proposal is compatible with the desired future character for the area as: 

• The proposal ensures that the residential flat building continues to be set within a 
landscaped setting. 

• The proposal maintains deep soil landscaping within the front and rear setbacks. 
• The proposal maintains the mature street trees and grassed verges to Old South Head 

Road. 
• Subject to the recommended conditions, relating to replacement planting, the proposal 

provides sufficient tree canopy within the site.  
• Specifically, Council’s Tree and Landscape Officer has advised that, to compensate for the 

removal of existing trees on site, more suitable species for the rear communal open space 
area of the residential flat building are required. Therefore Condition E.24 requires the two 
proposed Acmena smithii are to be replaced with 2 x Backhousia citiodora (Lemon scented 
Myrtle) and 1 x Banksia integrifolia (Coastal Banksia). 

• Subject to the recommended conditions, the proposal would adequately maintain the 
landscape character of the southern portion of the site containing the residential flat 
building.  

 
(ii)  to minimise adverse environmental effects on the use or enjoyment of adjoining 

properties and the public domain, and 
 
The proposed development makes no alterations to the existing built form of the residential flat 
building. The proposal reduces the area of communal open space to the rear of the residential flat 
building and removes three visitor car parking spaces, which are located at the Birriga Road 
frontage. The proposal is satisfactory with regards to objective (ii) as: 
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• The reduced communal open space area would not adversely impact on the amenity of the 
neighbouring properties. 

• The proposal exceeds Council’s maximum car parking requirements for the site, the 
removal of the three visitor car parking spaces to Birriga Road, would not unreasonably 
impact upon the amenity of the neighbouring properties. 

 
(iii)  to ensure that development allows adequate provision on the land for deep soil 

planting and areas of private open space, 
 
The proposal is satisfactory with regards to deep soil landscaping for the following reasons: 

• The ADG requires 7% (67m2) of the site to be afforded to deep soil landscaping. The 
applicant’s calculations advise that 209m2 of deep soil landscaping is provided at the site, 
as detailed in the diagram below.  

 
Proposed deep soil landscaping for the existing RFB 

 
• The proposal would retain the existing landscaping to the Old South Head Road frontage. 
• To the rear of the existing residential flat building, the existing paving is to be demolished 

and replaced with a lawn and two canopy trees. 
• Council’s Tree and Landscape Officer has advised that, to compensate for the removal of 

existing trees, more suitable species for the rear communal open space area are required. 
Therefore the two proposed Acmena smithii are to be replaced with 2 x Backhousia 
citiodora (Lemon scented Myrtle) and 1 x Banksia integrifolia (Coastal Banksia). 

• Subject to the recommended conditions, the proposal makes adequate provision for deep 
soil landscaping for the residential flat building.  

 
The proposal is satisfactory with regards to private open space provision for the following reasons: 

• The residential flat building floor plans provided with the application demonstrate that all 
units within residential flat building benefit from private open space, either in the form of 
large terraces to eastern setback for the ground floor units, or a balcony or multiple 
balconies for the level 1 and level 2 units. The proposal would not alter the existing private 
open space provision. 

• In addition, the proposal provides a landscaped area of communal open space for the 
residential flat building to maintain opportunities for social interaction. 

 
Conclusion:  
 
The proposal satisfies the objectives prescribed by Part 4.4 of the Woollahra LEP 2014. 
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15.8.8. Objectives of the R3 Zone 
 
The proposal is assessed against the objectives of the R3 Medium Density Residential zone as 
follows: 
 
• To provide for the housing needs of the community within a medium density residential 

environment. 
 
Assessment: The proposal retains the existing eight units within the residential flat building and 
provides two additional dwellings in the form of an attached dual occupancy, which is a permissible 
use within the R3 Medium Density Residential zone. 
 
• To provide a variety of housing types within a medium density residential environment. 
 
Assessment: Birriga Road is characterised by Inter-War and contemporary residential flat 
buildings, interspersed with semi-detached and detached dwelling houses. The retention of the 
existing residential flat building and provision of an attached dual occupancy development provides 
a variety of housing types within the locality. 
 
• To enable other land uses that provide facilities or services to meet the day to day needs of 

residents. 
 
Assessment: Not applicable. 
 
• To ensure that development is of a height and scale that achieves the desired future character 

of the neighbourhood. 
 

Assessment: As discussed in Section 15.8.7, notwithstanding the resulting FSR non-compliance, 
the retention of the existing residential flat building on a new smaller allotment, satisfies the desired 
future character objectives of the Bellevue Hill South Residential Precinct. 
 
The proposal satisfies the objectives of the R3 Medium Density Residential zone. 
 
Conclusion:  
 
The departure from the standard is considered to be in the public interest for the following reasons: 
 
• The objectives of the Clause 4.4 FSR development standard have been satisfied; 
• The objectives of the R3 Medium Density Residential zone have been satisfied; and 
• There are sufficient environmental planning grounds to justify contravening the development 

standard in this instance. 
 
15.8.9. Clause 4.6(4)(a)(b) 
 
The Department issued Planning Circular PS 20-002 (dated 05 May 2020) which notified Councils 
of arrangements “…where the Director General’s concurrence may be assumed for exceptions to 
development standards under environmental planning instruments which adopt clause 4.6 …of the 
Standard Instrument…”  Clause 64 of the EPA Regulations provides that Council may assume the 
Director-General’s [Secretary’s] concurrence for exceptions to development standards, thus 
satisfying the terms of this clause. 
 
15.8.10. Conclusion 
 
The written submission from the applicant has adequately demonstrated that the variation of the 
development standard prescribed by Clause 4.4 is justified pursuant to the relevant matters for 
consideration prescribed by Clause 4.6. 
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The consent authority is satisfied that the applicant’s written request has demonstrated that 
compliance with the development standard is unreasonable or unnecessary in the circumstances 
in this case, and that sufficient environmental planning grounds have been demonstrated to justify 
the contravention of the development standard. 
 
The consent authority is satisfied that the proposal is in the public interest as it is consistent with 
the objectives of the FSR development standard and those applicable to development within the 
zone. 
 
Accordingly, departure from the development standard is justified in this instance. 
 
15.9 Part 5.10: Heritage Conservation 
 
Parts 5.10(2) and 5.10(4) require Council to consider the effect of works proposed to a heritage 
item, building, work, relic or tree, within a heritage conservation area or new buildings or 
subdivision in a conservation area or where a heritage item is located. 
 
The subject site is not a Heritage Item or located in a Heritage Conservation Area. 
 
Whilst a formal heritage referral was not required, Council’s Heritage Officer reviewed the 
development application at the Development Application Review Committee. Council’s Heritage 
Officer advised that there will be no adverse impact on any heritage items located in close 
proximity to the site, and advised that Condition B.4 be included in the recommendation. 
 
The proposal is acceptable with regard to the objectives in Parts 5.10 of the Woollahra LEP 2014. 
 
15.10 Part 5.21: Flood Planning 
 
The proposal is acceptable with regard to Part 5.21 of Woollahra LEP 2014. 
 
15.11 Part 6.1: Acid Sulfate Soils 
 
Part 6.1 requires Council to consider any potential acid sulfate soil affectation so that it does not 
disturb, expose or drain acid sulfate soils and cause environmental damage. 
 
The subject site is within a Class 5 area as specified in the Acid Sulfate Soils Map. However, the 
subject works are not likely to lower the water table below 1.0m AHD on any land within 500m of a 
Class 1, 2 and 3 land classifications. Accordingly, preliminary assessment is not required and there 
is unlikely to be any acid sulfate affectation. It is therefore acceptable with regard to Part 6.1. 
 
15.12 Part 6.2: Earthworks 
 
Part 6.2(1) requires Council to ensure that any earthworks will not have a detrimental impact on 
environmental functions and processes, neighbouring uses, cultural or heritage items or features of 
the surrounding land. 
 
The proposal involves excavation to accommodate the basement and lower ground levels of the 
dual occupancy, the swimming pools and landscaping works. The excavation for the dual 
occupancy extends to a depth of approximately 3m and generally has a minimum boundary 
setback of 1.3m. The excavation works for the swimming pools will extend to a depth of 
approximately 2m, and have a minimum boundary setback of 2m. The supporting documentation 
identifies that the proposal involves a total volume of excavation of 425m3.  
 
The geotechnical report indicates that the subsurface conditions consists of: 

a) Fill comprising silty sand to a depth of 0.3m and 1.8m in BH1 and BH2a respectively. 
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b) Depth of natural sand with various density from a depth beneath the fill to a termination 
depth of 5.5m in BH1 and BH2a. 

c) Sandstone bedrock was not encountered beneath the natural sand 
d) Groundwater was not observed during investigation.  

 
Council’s Development Engineer has no objection to the proposed excavation on technical 
grounds, subject to the recommended conditions of consent, which require: 

• No underpinning works  
• Submission of a Soil and Water Management Plan  
• Engineer certification 
• Professional engineering details 
• Geotechnical and hydrogeological design, certification and monitoring 
• Stormwater Management Plans  
• No ground anchors  
• Dilapidation Reports for existing buildings (including, but not limited to No. 27 Birriga Road, 

No. 31 Birriga Road, and No. 201 Old South Head Road) 
• Measures to protect adjoining buildings founded on loose foundation materials 
• The approval of a Construction Management Plan 
• The approval and implementation of a Works (Construction) Zone  
• Erosion and sediment control measures  
• Measures to ensure safety, access and maintenance to public footpaths  
• Maintenance of environmental controls 
• Compliance with the geotechnical / hydrogeological monitoring program 
• Compliance with the Construction Management Plan 
• Support of adjoining land and buildings 
• Vibration monitoring 
• Measures for the disposal of site water during construction 
• The commissioning and certification of systems and works 

 
Notwithstanding this, the following provides an assessment of the proposed excavation against the 
relevant objective set out under Part 6.2(1) of the Woollahra LEP 2014, and the matters of 
consideration set out under Part 6.2(3) of the Woollahra LEP 2014. 
 
Part 6.2(1) states: 
 

The objective of this clause is to ensure that earthworks for which development consent is 
required will not have a detrimental impact on environmental functions and processes, 
neighbouring uses, cultural or heritage items or features of the surrounding land. 

 
Part 6.2(3) states: 

 
In deciding whether to grant development consent for earthworks (or for development 
involving ancillary earthworks), the consent authority must consider the following matters— 
 
(a)  the likely disruption of, or any detrimental effect on, drainage patterns and soil stability in 

the locality of the development, 
(b)  the effect of the development on the likely future use or redevelopment of the land, 
(c)  the quality of the fill or the soil to be excavated, or both, 
(d)  the effect of the development on the existing and likely amenity of adjoining properties, 
(e)  the source of any fill material and the destination of any excavated material, 
(f)  the likelihood of disturbing relics, 
(g)  the proximity to, and potential for adverse impacts on, any waterway, drinking water 

catchment or environmentally sensitive area, 
(h)  any appropriate measures proposed to avoid, minimise or mitigate the impacts of the 

development. 
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The following comments are made in this regard: 
• The amended proposal provided a 266m3 (38%) reduction to the proposed volume of 

excavation, from 691m3 to 425m3. The reduction was achieved through the deletion of the 
previously proposed basement rumpus rooms, and lower ground floor laundries and store 
rooms; and an increase in the lower ground floor level by 200mm to RL 58.90 AHD. The 
amended plans have adequately minimised excavation for the reasons advanced under 
section 16.2 of this report. 

• The recommended conditions of consent minimise or mitigate the impacts of the 
development upon drainage patterns and soil stability. 

• The proposed excavation is predominantly located within the footprint of the proposed dual 
occupancy, and would therefore not significantly alter the topography of the site. The 
proposal would not adversely impact upon the likely future use, or redevelopment of the 
subject site. 

• The geotechnical report identifies that the fill and soil to be excavated comprises of silty 
sand and natural sand. Condition C.11 requires the submission of a Site Waste 
Minimisation and Management Plan, prepared in accordance with Woollahra Development 
Control Plan 2015. This must provide the contractor and recycling outlet and/or waste depot 
that is to be used for the disposal of the excavated material. 

• Subject to the recommended conditions, the proposal would not unreasonably impact upon 
the amenity of the adjoining properties. 

• Condition B.4, require measures in relation to unexpected findings, and Condition E.3 
requires any new information which comes to light during remediation, demolition or 
construction works which has the potential to alter previous conclusions about heritage 
significance, or other relevant matters, must be immediately notified to Council and the 
Principal Certifier. Subject to these conditions, the proposal is considered to be satisfactory 
with regards to the likelihood of disturbing relics. 

• Groundwater was not encountered during the geotechnical report investigations. 
• The proposed conditions provide appropriate measures to avoid, minimise or mitigate the 

impacts of the development. 
 

The proposal is therefore acceptable with regard to Part 6.2 of the Woollahra LEP 2014. 
 
15.13 Part 6.5: Particular Dual Occupancy Subdivisions Must Not Be Approved 
 
Part 6.5 does not permit the subdivision of dual occupancy development. This is noted in 
Condition A.5. 
 
16. WOOLLAHRA DEVELOPMENT CONTROL PLAN 2015 
 
16.1 Chapter B1.7: Bellevue Hill South Residential Precinct 
 
The proposal satisfies the precinct objectives outlined in Part B1.1.3 of the Woollahra DCP 2015. 
 
The subject site is located within the Bellevue Hill South precinct. The precinct character statement 
advises that: 
 

The Bellevue Hill South precinct is sited along the ridgeline and plateau of Bellevue Hill. The 
precinct contains a wide range of housing types and styles. As with many of the residential 
areas across the municipality, the built fabric is set within a landscaped setting.  
 
Land within this precinct is zoned R3 Medium Density Residential, but the form and scale of 
buildings vary from the Inter-War flat buildings and more recent flat buildings to low density 
dwelling houses and semi-detached dwellings.  
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The street pattern in this part of Bellevue Hill responds to the nature of the landform, 
curvilinear in hillside areas, and rectilinear in flat areas. Distant views to the city skyline and 
the harbour are available from some parts of the precinct.  
 
The precinct contains a number of street types in an identifiable hierarchy, and the precinct is 
generally divided into two sections based on the road hierarchy.  
 
The main roads include Birriga Road, Old South Head Road, Victoria Road and Bellevue 
Road. Development along these roads is characterised by Inter-War and contemporary 
residential flat buildings, interspersed with semi-detached and detached dwelling houses. 
The housing stock includes original dwellings from the early 20th century and Inter-War 
period with more substantial contemporary dwelling houses.  
 
Development along the local roads contains a mix of dwelling houses, semi-detached 
houses, multi-dwelling housing and residential flat buildings. Development on the sloping 
sites steps down the hillside. The precinct contains a diverse mix of building styles from early 
20th century buildings to well-designed contemporary buildings.  
 
The precinct also incorporates, or is adjacent to, significant public parklands and open 
spaces. The upper part of Cooper Park, the Woollahra Golf Course and Bellevue Park all 
contribute to the identity of the precinct. 
 

The desired future character statement advises that: 
 

New development on the major streets of Birriga Road, Victoria Road and Old South Head 
Road will generally take the form of residential flat buildings and multi dwelling housing, and 
maintenance of existing Inter-War flat buildings. New development should be designed to 
step down sloping sites and provide side boundary setbacks that allow for views between 
buildings. Development should not detract from the amenity of adjoining and adjacent lower 
density forms of residential development.  
 
Development along the local roads will provide a mix of housing densities and styles in well 
designed contemporary buildings, which reinforce the natural topography and provide 
opportunities for view sharing. This may include multi-dwelling housing, attached dwellings 
and dwelling houses in the transition area at Boronia Street, Blaxland Road and the northern 
side of Bundarra Road, and semi-detached dwellings, as well as dwelling houses, in Pringle 
Place and Buller Street. Development must provide opportunities for view sharing from both 
public spaces and private properties. In particular, buildings should step down the site, also 
minimising cut and fill. 

 
The relevant streetscape character and key elements of the precinct are: 
 

Development respects and enhances the existing elements of the neighbourhood character 
that contribute to the precinct including:  
a) the rich mixture of architectural styles and forms;  
b) the stepping of development down the hillside;  
c) interconnected streets following the contours of the land;  
d) deep soil landscaping within the front and rear setbacks;  
e) mature street trees and grassed verges;  
f) the highly visible tree canopy providing a dense green backdrop to views from Sydney 
Harbour and surrounding lands;  
g) the preservation of views from public places, including view corridors between buildings; 
and  
h) Inter-War flat buildings. 
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The design and siting of the development and its impact upon the Bellevue Hill South precinct is 
assessed as follows: 
• As set out in section 13.2 and section 15, the proposal is compatible with the existing 

subdivision pattern, as the proposed allotments would not be out of character with the 
existing allotments within Old South Head Road and Birriga Road. 

• The proposal retains the existing landscaping to the front setback of the existing residential 
flat building. 

• Council’s Tree and Landscape Officer has advised that, to compensate for the removal of 
existing trees on site, more suitable species for the rear communal open space area of the 
residential flat building are required. Therefore Condition E.24 requires the two proposed 
Acmena smithii are to be replaced with 2 x Backhousia citiodora (Lemon scented Myrtle) and 
1 x Banksia integrifolia (Coastal Banksia). 

• Subject to the recommended conditions, the proposal would adequately maintain the 
landscape character of the southern portion of the site containing the residential flat building.  

• The northern portion of the site is located on the low side of Birriga Road.  
• The southern side of Birriga Road demonstrates a varied front setback pattern. The 

proposed dual occupancy accords with the front setback control and provides adequate 
articulation to the street. 

• The proposed dual occupancy provides a consistent building scale with adjacent properties, 
and the building steps down the site to respect the sites sloping topography. 

• The amended proposal provided a 266m3 (38%) reduction to the proposed volume of 
excavation, from 691m3 to 425m3. The reduction was achieved through the deletion of the 
previously proposed basement rumpus rooms, and lower ground floor laundries and store 
rooms; and an increase in the lower ground floor level by 200mm to RL 58.90 AHD. The 
amended plans have adequately minimised excavation for the reasons advanced under 
section 16.2 of this report. 

• The proposal maintains the landscape character of the locality by providing two large 
landscaped planter beds to the Birriga Road frontage, and accords with the deep soil 
landscaping to the frontage numerical control.  

• The proposal would remove twenty trees from the site. Council’s Tree Officer has reviewed 
the proposal and supported the removal of these trees for the following reasons: 

- In allowing the removal of existing trees on site several factors have been 
considered. This includes the major incursion into the root zone of Trees 1, 2 and 
3 and the likely negative impact this will have on the health and stability of these 
trees as a result of the proposed driveway area. The unearthing of major roots from 
trees 2 and 3 in the area of the proposed driveway was undertaken by the site 
arborist. These trees are also adequately compensated for by the planting of 2 x 
Waterhousia floribunda trees at the Birriga Road entrance. Evidence of a previous 
major limb failure and root severance is also observed in Tree 1, which the site 
arborist correctly identifies as a late mature specimen. 

- If the option to retain the remaining larger specimen trees on site were considered 
(this includes trees 6, 9, 10 and 14, being Eucalyptus botryoides) then a 
substantially diminished development footprint would also be required. In its current 
form the development requires these trees to be removed.   

- The recommended conditions of consent ensure that the proposal provides 
adequate replacement planting to compensate for the removal of the existing trees. 
This includes: 
  Additional trees in the garden beds of the rear yards to the dual occupancy 

comprising of 2 x Elaeocarpus reticulatus (Blueberry Ash) with minimum 
dimensions at maturity of 7m x 5m. 

 The provision of an additional street tree (1 x Lophostemon confertus 
(Brushbox) with minimum dimensions at maturity of 10m x 7m). 

 More suitable species for the rear communal open space area as detailed 
above. 
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• Subject to the recommended conditions, the proposal will maintain the landscape character 
of the Bellevue Hill South precinct. 

• The proposal would not unreasonably impact upon any public or private views.  
 

 
Photomontage to Birriga Road. Source: MHNDU 
 

 
3D images of the proposed dual occupancy viewed from the rear. Source: MHNDU 
 
The proposal meets the streetscape character and key elements of the precinct and desired future 
character objectives of the Bellevue Hill South precinct, as noted in Part B1.7 of the Woollahra 
DCP 2015. 
 
16.2 Chapter B3: General Development Controls  
 
Part B3.2: Building Envelope 
 
Site Area:  1489m2 Proposed Control Complies 
Front Setback 5m 5m Yes 

Rear Setback Rear elevation >14.23m 
Balcony 13.11m 14.23m Yes 

No 
Side Boundary Setbacks (east) 1.3m 1.3m Yes 
Side Boundary Setbacks (west) 1.3m 1.3m Yes 
Maximum Wall Height  8.4m 7.2m No 
Inclined Plane From Wall Height Outside 45 o 45o No 
Maximum Unarticulated Length to 
Street >6.0m 6.0m No 

Maximum Unarticulated Wall Length >12m 12m No 
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Part 3.2.2: Front Setback 
 
The proposal accords with the 5m front setback control and objectives. 
 
C2 requires the building to have a maximum unarticulated width of 6m to the street frontage. The 
ground floor of the dual occupancy has an unarticulated width of 6.8m. The non-compliance is 
supported for the following reason: 

• The proposal incorporates a recessed entry to each dual occupancy and an articulated 
recess to the front elevation at first floor level. The proposal would have a satisfactory 
visual impact upon the streetscape.  

 
Part 3.2.3: Side Setbacks 
 
The proposal accords with the 1.3m side setback control and objectives. 
 
C5 notes a maximum unarticulated wall length of 12m to the side elevation. The proposed dual 
occupancy has a maximum unarticulated wall length of approximately 18.5m. The non-compliance 
is supported for the following reasons: 

• The proposed fenestration and varied materials proposed to the side elevations 
(comprising of brickwork, rendered walls, batten cladding and louvres) would ensure a 
satisfactory visual impact when viewed from the streetscape and neighbouring properties. 

 
Part 3.2.4: Rear Setback 
 
Control C1 requires a rear setback of 14.23m. The rear elevation of the building accords with the 
rear setback, but the proposed lower ground floor level balcony, with a rear setback of 13.11m, 
breaches the rear setback by 1.12m. The non-compliance is supported for the following reasons: 

• The proposed balcony is a lightweight steel framed structure that would not result in any 
unreasonable impacts to the amenity of the neighbouring properties in terms of sense of 
enclosure, visual impacts, or loss of solar access, privacy, or views. 

• The proposal provides each dwelling with sufficient private open space areas, and subject 
to the recommended conditions, maintains the landscape character of the locality.  

 
Part 3.2.5: Wall Height and Inclined Plane 
 
C1 specifies an maximum external wall height of 7.2m with an inclined plane of 45 degrees above 
this height.  
 
C2 states that a variation to the wall height of 7.2m may be considered where the slope of the site 
within the building envelope is greater than 15 degrees. The variation will only be considered to 
walls located nearest to the downslope section of the building envelope, i.e. the section with the 
lowest existing ground level. 
 
The northern portion of the site slopes steeply from Birriga Road to the rear. Whilst the proposed 
dual occupancy building steps with the topography of the land, sections of the building to the rear 
(where the building steps down) breach the wall height and inclined plane control. The non-
compliances are depicted in green in the diagrams below. The non-compliances are considered to 
adequately accord with the requirements of control C2 and the proposal upholds the objectives of 
the wall height and incline plane controls for the following reasons: 

• The proposed dual occupancy provides a consistent building scale with adjacent properties, 
and the building steps down the site to respect the sites sloping topography. 

• The proposal accords with Council’s solar access controls. 
• Subject to the recommended conditions, the proposal is satisfactory with regards to 

acoustic and visual privacy. 
• The proposal would not unreasonably impact upon any public or private views. 
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Conclusion 
 
The proposal is acceptable with regard to the building envelope controls in Part B3.2 of the 
Woollahra DCP 2015. 
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Part B3.3: Floorplates 
 

Site Area:  1489m2 Proposed Control Complies 

Maximum Floor Plate 165% + 40m2 parking 
(416.4m2 ) 

165% + 40m2 parking 
(416.4m2 ) Yes 

 
The proposal accords with the floorplate control and objectives.  
 
C2 requires the floorplate to be contained within the building envelope. The proposed floorplate is 
located within the building envelope, with the exceptions being a section of the rear balcony, and 
the breaches of the wall height and inclined plane. The breaches are supported for the reasons set 
out above. 
 
Conclusion 
 
The proposal is acceptable with regard to the floorplate objectives in Part B3.3 of the Woollahra 
DCP 2015. 
 
Part B3.4: Excavation 
 

Site Area:  1489m2 Proposed Control Complies 
Maximum Volume of Excavation for 
dual occupancy 325m3 160m3 No 

Excavation, Piling and Subsurface 
Wall Setback 1.3m 1.3m Yes 

Geotechnical Report Provided Required Where > 2.0m Yes 

 
C1 limits the volume of excavation for the dual occupancy to 160m3.  
 
The objectives of the excavation controls state: 
 
O1 To allow buildings to be designed and sited to relate to the topography.  
O2 To minimise excavation.  
O3 To ensure the cumulative impacts of excavation do not adversely impact land stabilisation, 

ground water flows and vegetation.  
O4  To minimise structural risks to adjoining structures.  
O5  To minimise noise, vibration, dust and other amenity impacts to adjoining and adjacent 

properties. 
 
The following comments are made in relation to the excavation control non-compliance:  

• The amended proposal provided a 266m3 (38%) reduction to the proposed volume of 
excavation, from 691m3 to 425m3. The reduction was achieved through the deletion of the 
previously proposed basement rumpus rooms, and lower ground floor laundries and store 
rooms; and an increase in the lower ground floor level by 200mm to RL 58.90 AHD.  

• The proposed excavation for the dual occupancy building is 325m3. 
• The excavation non-compliance is a result of sloping topography of the site and the location 

of the lower ground floor and basement level partially below natural ground level as 
depicted in the section extract below. 
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Section extract with the ground level depicted by the black dotted line. 
 

• The majority of the ground floor level is counted as floor plate, so theoretically some of 
excavated ground level could be relocated above ground, which would result in a building 
with a greater scale and bulk. 

• The Statement of Environmental Effects submitted with the original application provided the 
following justification for the excavation non-compliance: 
 
Due to the steep topography of the area, any future development would require some 
extent of excavation. The proposed development will have a two storey appearance from 
the street and three storey appearance from the rear, which will be compatible with the 
scale of surrounding developments and the desired future character of the area. Most 
properties on the low (southern) side of Birriga Road respond to the topography of the land 
and are built into the slope.  
 
In our opinion, the proposed excavation volume facilitates a better outcome for the 
development. The proposed building is located one storey below the building height 
development standard, with most of the floorplate at the lower levels (see Figure 15). This 
design approach will maintain amenity for neighbouring properties in respect of privacy and 
solar access, and will also ensure the development is consistent with the character of the 
streetscape.  
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If strict compliance with the excavation volume control were enforced, the floorplate would 
need to be reallocated above the existing ground level. This would create a bulkier building 
that would not be in character with surrounding development. It would not be a good 
outcome for the streetscape, nor would it be consistent with the desired character for the 
area.  
 

• The consideration of the excavation control non-compliances must have regard to the 
underlying objectives of the excavation controls as follows:  

o The proposed building steps with the topography of the site. This ensures that the 
proposal would not alter unreasonably alter the topography of the subject site and is 
satisfactory with regards to objective O1. 

o Subject to the recommended conditions of consent, which are discussed in detail 
within section 15.12 of this report, the proposed excavation would mitigate 
unreasonable amenity or environmental impacts, including land destabilisation, 
disturbance to ground water flow or vegetation, structural risks to adjoining 
structures, and noise, vibration, dust and other amenity impacts to adjoining and 
adjacent properties. The proposal is therefore considered to minimise excavation to 
an acceptable level, and accord with objectives O2, O3, O4, and O5.  

• The proposal upholds the objectives of the excavation controls, and the design approach 
set out above is concurred with. Specifically, relocating a portion of the floor plate below 
ground responds to the topography of the site, and ensures that the height of the proposed 
dual occupancy development is 1.1m lower than the maximum permitted building height. 
This minimises both the visible bulk and mass of the proposal, and the associated amenity 
impacts to the neighbouring properties.  
 

Conclusion 
 
The proposal is acceptable with regard to the excavation objectives in Part B3.4 of the Woollahra 
DCP 2015. 
 
Part B3.5: Built Form and Context 
 
Part B3.5.1: Streetscape and Local Character 
 
The proposal is consistent with the desired future character of the area for the reasons set out 
under section 16.1. 
 
The proposal retains the existing landscaping to the front setback to Old South Head Road, and 
proposes landscaped planters to the Birriga Road frontage to ensure the streetscape landscape 
character of the locality is retained. Subject to the recommended conditions, the proposal 
incorporates appropriate replacement planting to compensate for the existing trees being removed. 
 
The proposed external building materials to the dual occupancy (brickwork, rendered walls, and 
batten cladding) are appropriate within the streetscape. 
 
Part B3.5.2: Overshadowing 
 
Control C1 states that the development is designed so that: 
 

a) sunlight is provided to at least 50% (or 35m2 with a minimum dimension of 2.5m, whichever 
is the lesser) of the main ground level private open space of adjacent properties for a 
minimum of 2 hours between 9am and 3pm on 21 June. Where existing overshadowing is 
greater than this, sunlight is not further reduced; and 
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b) north facing windows to upper level habitable rooms of adjacent dwellings receive at least 3 
hours of sun between 9am and 3pm on 21 June over a portion of their surface. 

 
Shadow diagrams were submitted with the application that demonstrate that the shadows cast by 
the proposal would retain solar access to the ground level private open space of the neighbouring 
properties at No. 27 and No. 31 Birriga Road, in accordance with the requirements of control C.1a). 
 
The orientation of the property ensures the solar access to any north facing upper level habitable 
room windows would accord with the requirements of control C.1b).  
 
It is noted that the proposal would also provide in excess of two hours of solar access between 
9am and 3pm on 21 June to at least 50% of the ground level communal open space area to the 
existing residential flat building located on the southern portion of the subject site. 
 
The proposal would not result in any unreasonable solar access impacts and is satisfactory with 
regards to Part B3.5.2. 
 
Part B3.5.3: Public and Private Views 
 
Public views 
 
No significant views or vistas are identified across the subject site. The proposal would not impact 
upon the significant view or vista that is identified along Birriga Road on the Bellevue Hill South 
Precinct Map. 
 
Private views 
 
The proposal would not unreasonably impact upon any private views. 
 
The proposal is satisfactory with regards to Part B3.5.3. 
 
Part B3.5.4: Acoustic and Visual Privacy 
 
The proposal is satisfactory with regards to acoustic and visual privacy for the following reasons: 
 

• The proposed swimming pools will each be used in association with a single residential 
dwelling. 

• Conditions C.10 and I.6 will ensure that any mechanical plant equipment does not give 
rise to any unreasonable acoustic impacts. 

• The proposal incorporates privacy screens to the sides of the lower ground level balconies, 
and level 1 balconies and terraces. These adequately screen views to the neighbouring 
properties. 

• There is sufficient separation distance (in excess of 12m), between the proposed balconies 
and terrace and the properties to the rear of the subject site. 

• The windows to the eastern and western side elevations are all proposed to be obscure 
glazed, but are openable windows. To ensure the proposal maintains a reasonable level of 
visual privacy to the neighbouring properties, Condition C.1(d), requires the ground floor 
level bedroom windows to be fixed shut to a height of 1.5m above the finished ground floor 
level. 
 

Part B3.5.5: Internal Amenity 
 
The objectives of Part B3.5.5 are: 
 
O1 To encourage high levels of internal amenity through the provision of direct natural light and 

direct natural ventilation.  



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D2 Page 151 

O2  To encourage buildings that are designed to maximise natural light provision in habitable 
rooms. 

 
C2 All habitable rooms and sanitary compartments in a dwelling must have direct natural light and 
direct natural ventilation. All sanitary compartments will have windows or ventilated skylights for 
natural light and ventilation, with the exception of the proposed guest powder rooms located at the 
lower ground floor level. 
 
With regards to the non-compliance, the Statement of Environmental Effects submitted with the 
original application states that: 
 

The DCP requires direct natural light and ventilation to be provided for all habitable rooms 
and sanitary compartments. All habitable rooms within the development will have direct 
natural light and ventilation from windows and glazed door openings. All sanitary 
compartments will have windows or ventilated skylights for natural light and ventilation, with 
the exception of the proposed guest powder rooms located at the lower ground floor level.  

 
The relevant DCP objective is “to encourage high levels of internal amenity through the 
provision of direct natural light and direct natural ventilation”. The primary living areas of each 
dwelling will be located at the lower ground floor area. The habitable rooms at this level have 
been oriented to the sides and rear, to allow direct light and ventilation. As a result, the non-
habitable areas have been provided in a basement and will therefore not have windows.  

 
Flexibility with this control will facilitate a better outcome for residential amenity. The 
proposed powder rooms will be the only sanitary compartments at the lower ground floor and 
will be associated with the main living areas. Relocating the powder room to allow for a 
window opening would reduce the habitable floor area of this level, and would not be a good 
outcome for amenity. The powder rooms will have lighting fixtures and mechanical 
ventilation, to ensure they are well-lit and ventilated. Accordingly, the minor non-compliance 
is considered appropriate in this case. 

 
Notwithstanding the non-compliance with control C2, overall the proposal is considered to achieve 
the objectives of the internal amenity controls by encouraging: 

• High levels of internal amenity through the provision of direct natural light and direct natural 
ventilation.  

• Buildings that are designed to maximise natural light provision in habitable rooms. 
 
Part B3.6: On-Site Parking 
 

Site Frontage: 12.3m Proposed Control Complies 

Location of Parking Within the Buildable 
Area 

Within the Buildable 
Area Yes 

Width of Parking Structure 55% 
(6.86m) 6m No 

Maximum Number of Driveways One One Yes 

Surface of Driveway or Uncovered 
Car Parking Space Non Porous Semi Porous No 

 
The relevant objectives and controls are: 
 
O1  To minimise the visual impact of garages, car parking structures and driveways on the 

streetscape.  
O2  To ensure that on-site parking does not detract from the streetscape character and amenity.  
O3  To minimise loss of on-street parking.  
O4  To retain trees and vegetation of landscape value. 
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O5  To facilitate on-site parking on steeply sloping sites. 
O6  To ensure that on-site parking is designed and integrated with the principal building on the 

site.  
O7  To ensure that on-site parking does not detract from the streetscape character and amenity. 
O8  To minimise the visual and environmental impacts of driveways and other hard stand areas 

associated with car parking. 
 
C1  On-site parking is designed and located so that it: does not dominate the street frontage; 

preserves trees and vegetation of landscape value; and is located within the building 
envelope. 

 
C2  For car parking structures facing the street frontage— the maximum car parking structures 

width is no greater than 40% of the site frontage width or 6m, whichever is the lesser. 
 

C10  Garage doors are designed to complement the building design and any important character 
elements within the street. 

 
C13  Where soil and drainage conditions allow, semi-porous surfaces are used for uncovered car 

parking and driveway areas to facilitate on-site stormwater infiltration and reduce limit the 
visual impact of hard-surface areas. 

 
The following comments are made in relation to the proposed on-site parking: 

• The proposal provides three car parking spaces for the dual occupancy, each dwelling 
contains a single integral garage and the western dwelling has a further uncovered car 
parking space within the front setback. 

• Whilst the width of the integral garages breaches the 6m maximum width control by 0.86m, 
the visual impact of garages, would not appear unduly dominant within the streetscape, as 
the garages are contained within the building footprint and the frontage contains significant 
landscape planters. 

• The batten clad garage doors would have a satisfactory streetscape outcome. 
• Condition C.1(e) requires the uncovered car parking and driveway area to comprise of a 

semi-porous surface. 
 
Part B3.7: External Areas 
 
Site Area:  1489m2 Proposed Control Complies 
Deep Soil Landscaping – Dual 
Occupancy 

44% 
(131.5m²) 

50% of land outside of 
buildable Area (149m2) No 

Deep Soil Landscaping –  
Front Setback Dual Occupancy 

44% 
(26.8m²) 

40% 
(24.4m2) Yes 

Deep Soil Landscaping –  
Rear Setback Dual Occupancy 

58% 
(101.3m²) 

50% or Rear Setback 
(87.5m2) Yes 

Minimum Area of Private Open Space 
at Ground Level Dual Occupancy >35m2  35m² Yes 

Maximum Height of Fencing 1m 1.2m Yes 
Side and Rear Fence Height 1.8m 1.8m Yes 
Swimming Pool Excavation, Piling and 
Subsurface Wall Setback >1.5m 1.5m Yes 

Level of Swimming Pool Above or 
Below Ground Level <1.2m Maximum 1.2m Change Yes 

Maximum Depth of Swimming Pool 2.0m 2.0m Yes 
 
Part 3.7.1: Landscaped Areas and Private Open Space 
 
C1 requires that 50% of the site area outside of the buildable area is to comprise deep soil 
landscaping. 
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C2 requires that 40% of the front setback area is to comprise deep soil landscaping.  
 
C4 requires that 50% of the rear setback area comprises deep soil landscaping. 
 
C6-C8 requires that each dwelling must have private open space with a minimum area of 35m2 
with a maximum gradient of 1:10. 
 
C9 permits excavation of up to 1.2m for the purposes of achieving a compliant gradient.  
 
The following comments are made in relation to Part 3.7.1: 

• 209m2 of deep soil landscaping is provided to the southern portion of the site containing the 
residential flat building. This equates to 54% of the land outside of the residential flat 
building footprint, which is considered to be sufficient deep soil landscaping to maintain the 
landscape character of the locality. 

• 95% (93m2) of the rear setback to the residential flat building comprises of deep soil 
landscaping, which ensures there is sufficient deep soil landscaped area on the southern 
portion of the site to support substantial vegetation. Conditions C.1 and E.24 ensure that 
the proposal incorporates sufficient replacement planting. 

• The proposal generally accords with the landscaping and private open space provisions for 
the northern portion of the site containing the proposed dual occupancy, with the exception 
of the deep soil landscaping requirement for the allotment as a whole. The proposal 
represents a deficit in deep soil landscaping of 17.5m2.  

• Currently, the northern portion of the site is predominantly landscaped. Insufficient 
justification has been provided for the deep soil landscaping non-compliance. Furthermore, 
control C1 of Part 3.74 of the WDCP 2015 provides that swimming pools should not be 
provided at the expense of deep soil landscaping. Therefore Condition C.1(f) requires the 
swimming pools and the swimming pool surrounds to be reduced in area by 17.5m2. 

 
Part 3.7.2: Fences 
 
C1 requires fencing that protects occupants but with surveillance of the street. 
 
C2 requires delineation of the public, common and private spaces and C3 requires fences to define 
the front entrance. 
 
C4 limits solid front fencing to a height of 1.2m. 
 
C7 requires gates to open inwards. 
 
C8 stipulates that where a vehicular entrance is proposed, a 45° splay or its equivalent is provided 
either side with minimum dimensions of 2m by 2m. 
 
C9 stipulates that side and rear boundary fences are no higher than 1.8m, as measured from the 
low side (if applicable). Where there is an increase in ground level in excess of 1.2m, the height 
may increase by 1.2m. 
 
C11 allows regular stepping of fences on sloping sites. 
 
C15 states that fences should be compatible within the streetscape. 
 
The following comments are made in relation to Part 3.7.2: 

• The proposal generally accords with the fencing controls.  
• For clarity, Condition C.1(g) requires the side walls within the front setback to be a 

maximum height of 1.2m, and the height of the proposed 1.8m high side and rear boundary 
fences to be measured from the proposed ground level. 
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Part 3.7.3: Site Facilities 
 
C1 requires lockable mailboxes at the street front and integrated within the front fence or entry. 
 
C3 and C4 require at least one clothes drying facility that is secure, has access to sunlight and 
away from public view. 
 
C7 states that air conditioning units are not to be visible from the public domain and C8 and C9 
seek to maintain the acoustic and visual amenity of adjoining properties.  
 
The following comments are made in relation to Part 3.7.3: 

• The proposal provides appropriately located mailboxes, clothes drying facilities to the dual 
occupancy. 

• Conditions C.10 and I.6 will ensure that any mechanical plant equipment does not give 
rise to any unreasonable acoustic impacts. 

 
Part 3.7.4: Ancillary Development – Swimming Pools 
 
C3 requires excavation for swimming pools to be setback 1.5m from property boundaries. 
 
C4 states that swimming pool surrounds are to be no more than 1.2m above or below ground level. 
 
C5 limits the depth of a swimming pool to 2.0m.  
 
The following comments are made in relation to Part 3.7.4: 

• Control C1 of Part 3.74 of the WDCP 2015 provides that swimming pools should not be 
provided at the expense of deep soil landscaping. Therefore Condition C.1(f) requires the 
swimming pools and the swimming pool surrounds to be reduced in area by 17.5m2. 

• Conditions C.10 and I.6 will ensure that any mechanical plant equipment does not give 
rise to any unreasonable acoustic impacts. 

• Subject to the recommended conditions, the proposal is satisfactory with regards to the 
objectives of Part 3.7.4. 

 
Conclusion 
 
The proposal is acceptable with regard to the external controls in Part B3.7 of the Woollahra DCP 
2015. 
 
Part B3.8.4: Additional Controls for Dual Occupancies 
 

Site Area:  1489m2 Proposed Control Complies 
Driveway within Dual Occupancy 
Development 

Shared 
Driveway Shared Driveway Yes 

    
Dual Occupancy 
 
C1 states that both dwellings in a dual occupancy development must be complementary. 
 
C2 does not permit private open space within the front setback with C3 requiring each dwelling to 
have access to private open space. 
 
C4 states that private open space must not be overlooked by the adjoining dual occupancy 
dwelling. 
 
C5 requires a common driveway for dual occupancy development. 
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The proposal accords with the dual occupancy requirements set out under Part 3.8.4 
 
Conclusion 
 
The proposal is acceptable with regard to the additional controls in Part B3.8 of the Woollahra DCP 
2015. 
 
16.3 Chapter E1: Parking and Access  
 
Parking – Residential Flat Building 
 
The proposal results in the removal of the three visitor car parking spaces to the Birriga Road 
frontage. The following consideration has been given to the proposed parking arrangement for the 
residential flat building: 
 

• The existing residential flat building contains 8 units. Of these, the unit mix comprises 1 x 2-
bedroom unit, 6 x 3-bedroom units and 1 x 4-bedroom unit. 

• The maximum parking requirement for the existing residential flat building calculated in 
accordance with Chapter E1 of the Woollahra DCP 2015 is as follows: 

 

 
Source: GSA 

 
• The existing residential flat building comprises seventeen resident spaces and five visitor 

spaces, which exceeds Council maximum car parking requirements. 
• The proposal will maintain the existing seventeen resident spaces, which will continue to 

comply with (and exceed) Council’s maximum parking requirement. The proposal will retain 
two visitor spaces from Old South Head Road. This will achieve compliance with Council’s 
maximum visitor parking requirement. 

• As the proposal exceeds Council’s maximum car parking requirements for the site, the 
removal of the three visitor car parking spaces to Birriga Road, would not unreasonably 
impact upon the amenity of the residents of the residential flat building or the amenity of the 
neighbouring properties. 
 

Service vehicles – residential flat building 
• The Woollahra DCP 2015 does not specify any requirements for car parking for service 

vehicles for residential flat buildings. Notwithstanding this, the two existing visitor spaces 
accessed from Old South Head will be retained and will continue to service the existing 
residential flat building. 

 
Parking - dual occupancies 
 
The proposal provides three car parking spaces for the dual occupancy, each dwelling contains a 
single integral garage and the western dwelling has a further uncovered car parking space within 
the front setback. 
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The maximum parking requirement for a dual occupancy is two spaces per dwelling, as the parking 
generation rate is a maximum the proposal fully complies. 
 
The proposal is acceptable with regard to the objectives in Chapter E1 of the Woollahra DCP 2015. 
 
16.4 Chapter E2: Stormwater and Flood Risk Management  
 
The proposal is acceptable with regard to the objectives in Chapter E2 of the Woollahra DCP 2015. 
 
16.5 Chapter E4: Contaminated Land  
 
The proposal is acceptable with regard to the objectives in Chapter E4 of the Woollahra DCP 2015. 
 
16.6 Chapter E5: Waste Management  
 
Chapter E5 is applicable to all development and seeks to establish waste minimisation and 
sustainable waste management during demolition and construction phases and throughout the on-
going use of the building. 
 
Condition C.11 requires the submission of a Site Waste Minimisation and Management Plan, 
prepared in accordance with Woollahra Development Control Plan 2015. This must provide the 
contractor and recycling outlet and/or waste depot that is to be used for the disposal of the 
excavated material. 
 
The proposal is acceptable with regard to the objectives in Chapter E5 of the Woollahra DCP 2015. 
 
16.7 Chapter E6: Sustainability  
 
The proposal is acceptable with regard to the objectives in Chapter E6 of the Woollahra DCP 2015. 
 
17. DRAFT AMENDMENTS TO POLICIES AND PLANS 
 
Amendments to the Woollahra LEP 2014 
 
Public Exhibition commenced on 10 August 2022 for new floor space ratio development standards 
for low density residential development, and urban greening requirements for all residential 
development.  The proposed amendments to the Woollahra Local Environmental Plan 2014 aim to 
ensure that all new development is of an appropriate scale, retains and enhances tree canopy 
whilst including high-quality landscaping.  
 
Section 4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979, requires that 
provisions of proposed planning instruments are to be considered by a consent authority when 
determining a development application if they are or have been the subject of public consultation.  
 
As it applies to the subject application, reference is made to Alamdo Holdings Pty Limited v The 
Hills Shire Council [2012] NSWLEC 1302 which had regard to the proper interpretation of savings 
provisions under the relevant LEP.   
 
The current savings provisions under Clause 1.8A of the Woollahra LEP 2014 read as follows:  
 
If a development application has been made before the commencement of this Plan in relation to 
land to which this Plan applies and the application has not been finally determined before that 
commencement, the application must be determined as if this Plan had not commenced. 
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As detailed in the Alamdo case, because the savings provision did not include the wording ‘had 
been exhibited’ in the savings provision, the provision did not specify whether the instrument was 
to be treated as a proposed instrument. Based on the specific wording, the Court accepted that 
because the LEP had to be treated as if it had not commenced it could not be considered under 
Section 4.15(1)(a)(i). Furthermore, it was not considered a proposed instrument i.e. one that has 
already been made, noting that the savings provision did not specify it should be treated as though 
it had. It could therefore not be considered under Section 4.15(1)(a)(ii).  
 
Having considered the wording of Clause 1.8A of the Woollahra LEP 2014 and the above 
discussion the proposed amendments would have no effect upon the subject application, noting 
this was made prior to the commencement of the public exhibition period. 
 
18. CONTRIBUTION PLANS 
 
18.1 Contributions Plan 2011 
 
In accordance with Schedule 1, a 1% levy applies with the monies being used for a variety of 
works as outlined in Schedule 2 of the Contributions Plan 2011. Refer to Condition C.2. 
 

Cost of Works Rate Contribution 
Payable 

$3,025,000.00 1% $30,250.00 
 
19. APPLICABLE ACTS/REGULATIONS 
 
19.1 Environmental Planning and Assessment Regulation 2021 
 
Clause 61(1) of the EPA Regulation 2021 

 
Clause 61(1) of the EPA Regulation 2021 requires Council to take into consideration Australian 
Standard AS 2601-2001: The demolition of structures.  This requirement is addressed by Council’s 
standard condition. 
 
19.2 Swimming Pools Act 1992 
 
A swimming pool is at all times to be surrounded by a child-resistant barrier that separates 
the swimming pool from any residential building and that is designed, constructed, installed and 
maintained in accordance with the standards prescribed by the regulations. Additional provisions 
relate to:  

 
a) The swimming pool must be registered in accordance with Section 30B of the Swimming 

Pools Act 1992 
b) A Certificate of Compliance issued pursuant to Section 22D of the Swimming Pools Act 1992 
c) Water recirculation and filtration systems 
d) Backwash must be discharged to the sewer 
 
These form recommended conditions of consent. 
 
20. THE LIKELY IMPACTS OF THE PROPOSAL 
 
All likely impacts have been addressed elsewhere in the report, or are considered to be 
satisfactory and not warrant further consideration. 
 
21. THE SUITABILITY OF THE SITE 
 
The site is suitable for the proposed development. 

http://www.austlii.edu.au/au/legis/nsw/consol_act/spa1992192/s3.html#swimming_pool
http://www.austlii.edu.au/au/legis/nsw/consol_act/spa1992192/s3.html#swimming_pool
http://www.austlii.edu.au/au/legis/nsw/consol_act/spa1992192/s3.html#residential_building
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22. THE PUBLIC INTEREST 
 
The proposal is considered to be in the public interest.  
 
23. CONCLUSION 
 
The proposal is acceptable against the relevant considerations under Section 4.15. 
 
24. DISCLOSURE STATEMENTS 
 
There have been no disclosure statements regarding political donations or gifts made to any 
Councillor or to any council employee associated with this development application by the 
applicant or any person who made a submission. 
 
 
25. RECOMMENDATION: PURSUANT TO SECTION 4.16 OF THE ENVIRONMENTAL 

PLANNING AND ASSESSMENT ACT 1979 
 
THAT the Woollahra Local Planning Panel, exercising the functions of Council, as the consent 
authority, is satisifed that the written request from the applicant under Part 4.6 of the Woollahra 
Local Environmental Plan 2014 to the Minimum Subdivision Lot Size development standard under 
Clause 4.1 of Woollahra LEP 2014 has adequately addressed the relevant matters and the 
proposed development will be in the public interest because it is consistent with the relevant 
objectives of the particular standard and the zone. The Panel assumes the concurrence of the 
Secretary, Department of Planning and Environment.  
 
THAT the Woollahra Local Planning Panel, exercising the functions of Council, as the consent 
authority, is satisfied that the written request from the applicant under Part 4.6 of the Woollahra 
Local Environmental Plan 2014 to the Floor Space Ratio development standard under Clause 4.4 
of Woollahra LEP 2014 has adequately addressed the relevant matters and the proposed 
development will be in the public interest because it is consistent with the relevant objectives of the 
particular standard and the zone. The Panel assumes the concurrence of the Secretary, 
Department of Planning and Environment.  
 
AND  
 
THAT the Woollahra Local Planning Panel, exercising the functions of Council, as the consent 
authority, grant development consent to Development Application No. 318/2021/1 for the sub-
division of an existing site containing a residential flat building into two allotments and construction 
of a new dual occupancy on the new allotment fronting Birriga Road on land at 212-214 Old South 
Head Road Bellevue Hill, subject to the following conditions: 
 
A. General Conditions 
 
A.1 Conditions 
 

Consent is granted subject to the following conditions imposed pursuant to section 4.16 of 
the Environmental Planning and Assessment Act 1979 (“the Act”) and the provisions of the 
Environmental Planning and Assessment Regulation 2000 (“the Regulation”) such conditions 
being reasonable and relevant to the development as assessed pursuant to section 4.15 of 
the Act. 
Standard Condition: A1 (Autotext AA1) 

 
A.2 Definitions 
 

Unless specified otherwise, words have the same meaning as defined by the Act, the 
Regulation and the Interpretation Act 1987 as in force at the date of consent. 
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Applicant means the applicant for this consent. 
 
Approved Plans mean the plans endorsed by Council referenced by this consent as 
amended by conditions of this consent. 
 
AS or AS/NZS means Australian Standard® or Australian/New Zealand Standard®, 
respectively, published by Standards Australia International Limited. 
 
BCA means the Building Code of Australia as published by the Australian Building Codes 
Board as in force at the date of issue of any Construction Certificate. 
 
Council means Woollahra Municipal Council 
 
Court means the Land and Environment Court 
 
Local native plants means species of native plant endemic to Sydney’s eastern suburbs 
(see the brochure titled “Local Native Plants for Sydney’s Eastern Suburbs” published by the 
Southern Sydney Regional Organisation of Councils). 
 
Stormwater drainage system means all works, facilities and documentation relating to: 
• the collection of stormwater, 
• the retention of stormwater, 
• the reuse of stormwater, 
• the detention of stormwater, 
• the controlled release of stormwater; and 
• connections to easements and public stormwater systems. 
 
Owner means the owner of the site and successors in title to the site. 
 
Owner-builder has the same meaning as in the Home Building Act 1989. 
 
PC means the Principal Certifier under the Act. 
 
Principal Contractor has the same meaning as in the Act, or where a Principal Contractor 
has not been appointed by the Owner of the land being developed Principal Contractor 
means the Owner of the land being developed. 
 
Professional engineer has the same meaning as in the BCA. 
 
Public place has the same meaning as in the Local Government Act 1993. 
 
Road has the same meaning as in the Roads Act 1993. 
 
SEE means the final version of the Statement of Environmental Effects lodged by the 
Applicant. 
 
Site means the land being developed subject to this consent. 

 
Woollahra LEP means Woollahra Local Environmental Plan 2014 
 
Woollahra DCP means Woollahra Development Control Plan 2015 
 
Work for the purposes of this consent means:  
• the use of land in connection with development, 
• the subdivision of land,  
• the erection of a building, 
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• the carrying out of any work,  
• the use of any site crane, machine, article, material, or thing, 
• the storage of waste, materials, site crane, machine, article, material, or thing, 
• the demolition of a building, 
• the piling, piering, cutting, boring, drilling, rock breaking, rock sawing or excavation of 

land, 
• the delivery to or removal from the site of any machine, article, material, or thing, or 
• the occupation of the site by any person unless authorised by an occupation certificate. 

 
Note:  Interpretation of conditions - Where there is any need to obtain an interpretation of the intent 

of any condition this must be done in writing to Council and confirmed in writing by Council. 
 Standard Condition: A2 (Autotext AA2) 
 

A.3 Approved Plans and Supporting Documents 
 

Those with the benefit of this consent must carry out all work and maintain the use and works 
in accordance with both the architectural plans to which is affixed a Council stamp 
“Approved” and supporting documents listed below as submitted by the Applicant unless 
modified by any following condition.   
 
Where the plans relate to alterations or additions only those works shown in colour or 
highlighted are approved. 
 
Reference Description Author/Drawn Date(s) 
DA24 C Site Plan 
DA10 C Ground Floor and Level 1 
DA11 C Basement and Lower Ground 
DA12 C Sections 
DA13 C North and East Elevations 
DA14 C South and West Elevations 

Architectural Plans MHNDU 14/10/2022 
12/08/2022 
12/08/2022 
12/08/2022 
12/08/2022 
12/08/2022 

1219985M BASIX Certificate NSW Department 
of Planning and 
Environment 

15/07/2022 

LPDA21-343/2 Landscape Plan Conzept Aug 2022 

 

Updated 
Arboricultural 
Impact 
Assessment 
Report 

Lee Hancock  20/05/2022 

2021-154 Geotechnical 
Report 

Crozier 
Geotechnical 
Consultants 

27/07/2021 

210601 
CP100-C 
SW100-C 
SW101-C 
SW102-C 
SW200-B 
SW201-B 
SW202-C 

Stormwater 
Management Plan 

RTS Civil 
Consulting 
Engineers 

12/08/2022 
12/08/2022 
12/08/2022 
12/08/2022 
10/05/2022 
10/05/2022 
12/08/2022 

202892-DSUB Draft Subdivision 
Plans 

David John Carey 19/07/2021 

 
Note: Warning to Accredited Certifiers – You should always insist on sighting the original Council 

stamped approved plans.  You should not rely solely upon the plan reference numbers in this 
condition.  Should the Applicant not be able to provide you with the original copy Council will 
provide you with access to its files so you may review our original copy of the approved plan. 
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Note: These plans and supporting documentation may be subject to conditions imposed under section 
4.17(1)(g) of the Act modifying or amending the development (refer to conditions which must be 
satisfied prior to the issue of any Construction Certificate.) 

  Standard Condition: A5 (Autotext AA5) 
 
A.4 Ancillary Aspects of Development (section 4.17(2) of the Act) 
 

The Owner must procure the repair, replacement or rebuilding of all road pavement, kerb, 
gutter, footway, footpaths adjoining the site or damaged as a result of work under this 
consent or as a consequence of work under this consent. Such work must be undertaken to 
Council's satisfaction in accordance with Council’s Specification for Roadworks, Drainage 
and Miscellaneous Works (2012) unless expressly provided otherwise by these conditions at 
the Owner’s expense. Standard Condition: A8 (Autotext AA8) 

 
A.5 Development Consent is Not Granted in Relation to these Matters 
 

This approval does not give consent for the subdivision of the dual occupancy. 
 Standard Condition: A9 (Autotext AA9) 
 
A.6 Tree Preservation & Approved Landscaping Works 

 
All landscape works shall be undertaken in accordance with the approved landscape plan, 
arborist report, tree management plan and transplant method statement as applicable. 
 
a) The following trees shall be retained 

 
• Trees on Council Land  

 
Council 
Ref No. 

Species Location Dimension 
(metres) 
 

Tree Value 

Street 
tree 

Lophostemon 
confertus 
(Brushbox) 

Street tree located on the 
western side of the 
existing driveway on 
Birriga Road. 

12 x 8 
metres 

 
 

$7000 

20 Ficus microcarpa 
var. ‘Hillii’ (Hills 
Weeping Fig) 

Street tree located on Old 
South Head Road 

15 x 14 
metres 

 
$9000 

 
Note: The tree/s required to be retained should appear coloured green on the construction 

certificate plans. 
 
b) The following trees may be removed:  
 

Council 
Ref No. 

Species Location Dimension 
(metres) 
 

1 

Cupressus 
macrocarpa 
(Monterey 
Cypress) 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

13 x 7 
metres 

2 

Ficus benjamina 
(Weeping Fig) 
*twin trunked 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

12 x 7 
metres 

3 

Ficus benjamina 
(Weeping Fig) 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

12 x 7 
metres 
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4 

Cinnamomum 
camphora 
(Camphor 
Laurel) 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

10 x 6 
metres 

5 

Eucalyptus 
botryoides 
(Bangalay) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

13 x 6 
metres 

5A 

Acacia sp. 
(Wattle) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

4 x 3 
metres 

6 

Eucalyptus 
botryoides 
(Bangalay) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

12 x 7 
metres 

6A 

Ligustrum 
lucidum (Large-
leaved Privet) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

4 x 2 
metres 

7 

Schefflera 
actinophylla 
(Umbrella tree) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

5 x 1 
metres 

7A 

Schefflera 
actinophylla 
(Umbrella tree) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

5 x 1 
metres 

8 

Pittosporum 
undulatum 
(Native Daphne) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

5 x 2 
metres 

9 

Pittosporum 
undulatum 
(Native Daphne) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

6 x 1 
metres 

10 

Eucalyptus 
botryoides 
(Bangalay) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

16 x 6 
metres 

11 

Pittosporum 
undulatum 
(Native Daphne) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

4 x 2 
metres 

12 

Melaleuca 
viminalis 
(Weeping 
Bottlebrush) 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

5 x 1 
metres 

13 

Melaleuca 
viminalis 
(Weeping 
Bottlebrush) 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

5 x 2 
metres 

14 

Eucalyptus 
botryoides 
(Bangalay) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

10 x 5 
metres 

15 

Melaleuca 
citrinus 
(Bottlebrush) 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

5 x 2 
metres 
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16 

Ligustrum 
lucidum (Large-
leaved Privet) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

4 x 1 
metres 

17 

Morus.sp 
(Mulberry) 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 
20/5/2022. 

11 x 6 
metres 

 
Note: Tree/s to be removed shall appear coloured red on the construction certificate plans. 
Note: The species marked (*) is exempt from the WMC DCP 2015 and can be removed without 

requiring consent from Council. 
 
A.7 No Underpinning works 

 
This development consent does NOT give approval to any works outside the boundaries of 
the subject property including any underpinning works to any structures on adjoining 
properties. 

 
B. Conditions which must be satisfied prior to the demolition of any building or 

construction 
 
B.1 Construction Certificate Required Prior to Any Demolition  
 

Where demolition is associated with an altered portion of, or an extension to an existing 
building the demolition of any part of a building is "commencement of erection of building" 
pursuant to section 6.6 of the Act.   
 
In such circumstance all conditions in Part C and Part D of this consent must be satisfied 
prior to any demolition work. This includes, but is not limited to, the issue of a Construction 
Certificate, appointment of a Principal Certifier, and Notice of Commencement under the Act. 
 
Note:  See Over our Dead Body Society Inc v Byron Bay Community Association Inc [2001] 

NSWLEC 125. 
  Standard Condition: B1 (Autotext BB1) 
 
B.2 Identification of Hazardous Material 
 

In accordance with Australian Standard AS2601: The Demolition of Structures,  the Owner 
shall identify all hazardous substances located on the site including asbestos, 
polychlorinated biphenyls (PCBs), lead paint, underground storage tanks, chemicals, etc. per 
clause 1.6.1 of the Standard.   
 
In this regard, prior to the commencement of any work, Council shall be provided with a 
written report prepared by a suitably qualified competent person detailing: 
• all hazardous materials identified on the site, 
• the specific location of all hazardous materials identified, 
• whether the hazardous materials are to be removed from the site as part of the works 

to be undertaken, and 
• safety measures to be put in place. 
 
Note: This condition is imposed to protect the health and safety of all persons while works are being 

undertaken and to ensure all safety measures have been identified and are in place to protect 
all parties in the immediate vicinity of the site. 

  Standard Condition: B6 (Autotext BB6) 
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B.3 Public Road Assets Prior to Any Work/Demolition 
 

To clarify the condition of the existing public infrastructure prior to the commencement of any 
development (including prior to any demolition), the Applicant or Owner must submit to 
Council a full record of the condition of the public road infrastructure adjacent to the 
development site.   
 
The report must be submitted to Council prior to the commencement of any work and 
include photographs showing current condition and any existing damage fronting and 
adjoining the site to the:  
• road pavement, 
• kerb and gutter,  
• footway including footpath pavement and driveways,  
• retaining walls within the footway or road, and 
• drainage structures/pits.  

 
The reports are to be supplied in both paper copy and electronic format in Word. 
Photographs are to be in colour, digital and date stamped. 
 
If the required report is not submitted then Council will assume there was no damage to any 
infrastructure in the immediate vicinity of the site prior to the commencement of any work 
under this consent. 
 
Note: If the Applicant or Owner fails to submit the asset condition report required by this condition and 

damage is occasioned to public assets adjoining the site, Council will deduct from security any 
costs associated with remedying, repairing or replacing damaged public infrastructure.  Nothing 
in this condition prevents Council making any claim against security held for this purpose 

 Standard Condition: B7 (Autotext BB7) 
 

B.4 Aboriginal Objects – Unexpected Findings 
 

If unexpected Aboriginal objects are found during the works covered by this approval, all 
work must cease immediately in the affected area(s) and the Department of Premier and 
Cabinet, Community Engagement, Heritage must be notified. Additional assessment and 
approval pursuant to the National Parks and Wildlife Act 1974 may be required prior to works 
continuing in the affected area(s) based on the nature of the discovery. 
 
Note:  The Definition of Aboriginal object as per the Woollahra Local Environmental Plan 2014: any 

deposit, object or other material evidence (not being a handicraft made for sale) relating to the 
Aboriginal habitation of an area of New South Wales, being habitation before or concurrent with 
(or both) the occupation of that area by persons of non-Aboriginal extraction, and includes 
Aboriginal remains. Standard Condition: B10 

 
B.5 Establishment of Tree Protection Zone (TPZ) Fence 

 
Tree Protection Zone fencing shall be established around all trees to be retained and in 
accordance with Section 4 of the Australian Standard Protection of Trees on Development 
Sites (AS 4970- 2009). Tree protection zones must also comply with the following 
requirements;  
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a) Tree Protection Zone areas 
 

Council 
Ref No. 

Species Tree Location Fence Radius from 
Centre of Trunk 
(Metres) 
 

Street 
tree 

Lophostemon 
confertus 
(Brushbox) 

Street tree located on the eastern side 
of the existing driveway on Birriga 
Road. Refer to Appendix A of the 
submitted Updated Lee Hancock 
Arboricultural Impact Assessment- Tree 
Location Plan, dated 20/5/2022. 

4 metres *fencing to 
also surround small 
Lilly Pilli tree. 

 
Note: Where this condition relates to street trees and the fence cannot be placed at the specified 

radius, the fencing shall be positioned so that the entire verge (nature strip) area in front of 
the subject property, excluding existing driveways, footpaths and bus stops is protected. 

Note: Where this condition relates to trees on private property the radial distance of fencing shall 
be positioned only within the subject property. 

 
b) Tree Protection Zones shall be fenced with a 1.8 metre high chainmesh or weldmesh 

fence and secured to restrict access. The fence shall be established prior to any 
materials being bought onto the site and before the commencement of works including 
demolition. The area within the fence shall be mulched and maintained to a depth of 
75mm. The soil within the TPZ shall be kept in a moist condition for the duration of the 
construction works. Unless approved by the site arborist there shall be no access 
within the TPZ. 

 
c) Trunk protection shall be installed around the trunks of the following trees: 
 

Council 
Ref No. 

Species Location 
 

Street tree Lophostemon 
confertus (Brushbox) 

Street tree located on the eastern side of the existing 
driveway on Birriga Road. Refer to Appendix A of the 
submitted Updated Lee Hancock Arboricultural Impact 
Assessment- Tree Location Plan, dated 20/5/2022. 

20 Ficus microcarpa 
var. ‘Hillii’ (Hills 
Weeping Fig) 
 

Street tree located on Old South Head Road. Refer to 
Appendix A of the submitted Updated Lee Hancock 
Arboricultural Impact Assessment- Tree Location Plan, 
dated 20/5/2022. 

 
Trunk protection shall consist of a padding material such as hessian or thick carpet 
underlay wrapped around the trunk. Hardwood planks (50mm x100mm or similar) shall 
be placed over the padding and around the trunk of the tree at 150mm centres. The 
planks shall be secured with 8 gauge wire at 300mm spacing. Trunk protection shall 
extend a minimum height of 2 metres or to the maximum possible length permitted by 
the first branches. 

 
d) A sign identifying the Tree Protection Zone shall be erected on each side of the 

protection fence indicating the existence of a TPZ. Signage must be visible from within 
the development site.  

 
e) No excavation, construction activity, grade changes, storage of materials, stockpiling, 

siting of works sheds, preparation of mixes or cleaning of tools is permitted within Tree 
Protection Zones, unless specified in this consent.  
 

f) Temporary access within the TPZ for pedestrian and machinery movements shall only 
be permitted with the approval of the site arborist or unless specified in this consent.  
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g) The site supervisor must be made aware of all tree protection requirements associated 
with these conditions of consent by the project arborist. Any subsequent site personnel 
and contractors to the site must be made aware of all tree protection requirements by 
the site foreman.  

 
h) The project arborist shall provide written certification of compliance with the above 

condition. 
 
B.6 Arborists Documentation and Compliance Checklist  

 
The site arborist shall provide written certification that all tree protection measures and 
construction techniques relevant to this consent have been complied with. Documentation for 
each site visit shall include: 
• A record of the condition of trees to be retained prior to and throughout development 
• Recommended actions to improve site conditions and rectification of non-compliance 
• Recommendations for future works which may impact the trees 
 
All compliance certification documents shall be kept on site by the Site Foreman.   
 
As a minimum the following intervals of site inspections must be made: 
 
Stage of arboricultural 
inspection and 
supervision 

Compliance documentation and photos shall be included 

Prior to the demolition of 
any building or 
construction and prior to 
the commencement of 
any development work 

• Project Arborist to hold pre construction site meeting with the 
principal contractor to discuss methods and importance of tree 
protection measures and resolve any issues in relation to feasibility 
of tree protection requirements that may arise. Project Arborist to 
mark all trees approved for removal under DA consent. 

• The project arborist shall install or supervise the installation of tree 
protection fencing, trunk protection, ground protection and traffic 
height control beam. 

During any development 
work 

• The project arborist shall supervise all demolition and excavation 
works within the Tree Protection Zones or specified distances of 
nominated trees listed in this consent. 

• The project arborist shall supervise the installation of the proposed 
stormwater system within 15 metres of Tree 20. The condition of 
exposed roots shall be managed and documented. 

• The project arborist shall inspect the installed irrigation system to 
plants and trees in garden beds. The arborist shall certify there is an 
appropriate distribution of water to planted and existing trees. 

• Project Arborist to approve relocation of tree protection for 
landscaping. All landscaping works within the TPZ of trees to be 
retained are to be undertaken in consultation with the project 
Arborist to minimise the impact to trees.  

Prior to any occupation or 
use of the building 

• Ensure all trees conditioned to be planted as part of this consent have 
been planted in accordance with the details prescribed in this 
consent.  

Prior to the issue of a 
Final Occupation 
Certificate 

• The project arborist shall supervise the dismantling of tree protection 
measures. 

• After all demolition, construction and landscaping works are complete 
the project Arborist shall assess that the subject trees have been 
retained in the same condition and vigour. If changes to condition are 
identified the project Arborist should provide recommendations for 
remediation. 

 
Inspections and compliance documentation shall be made by an arborist with AQF Level 5 
qualifications.  
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Additional site visits shall be made when required by site arborist and/or site foreman for 
ongoing monitoring/supervisory work 

 
C. Conditions which must be satisfied prior to the issue of any Construction Certificate 
 
C.1 Modification of Details of the Development (section 4.17(1)(g) of the Act) 
 

The approved plans and the Construction Certificate plans and specification, required to be 
submitted to the Certifying Authority pursuant to clause 139 of the Regulation, must detail the 
following amendments: 
 
Replacement Trees 
a) To ensure adequate replenishment of tree canopy the Landscape Plan must be 

amended to show the deletion of the 2 Acmena smithii trees located in the rear 
communal open space area. The following replacement tree species must instead be 
planted within this area : 
 
2 x Backhousia citriodora (Lemon Scented Myrtle), and; 
1 x Banksia integrifolia (Coastal Banksia). 

 
b) To ensure adequate replenishment of tree canopy the Landscape Plan must be 

amended to include the planting of 2 of the following tree species within the rear deep 
soil garden area either side of pool (1 tree per lot): 
 
2 x Elaeocarpus reticulatus (Blueberry Ash). 

 
c) To ensure adequate replenishment of tree canopy the Landscape Plan must be 

amended to show one (1) of the following replacement tree species to be planted within 
the Council nature strip at the front of the property east of the driveway on Birriga 
Road: 

 
1 x Lophostemon confertus (Brush Box).  

 
Privacy 
 
d) To ensure the proposal maintains visual privacy to the neighbouring properties, the  

ground floor level bedroom windows (to bed 2, 3 and 4) to the eastern and western 
side elevations must be fixed shut to a height of 1.5m above the finished ground floor 
level. 

 
Parking 
 
e) To minimise the environmental impacts of driveways and other hard stand areas 

associated with car parking, the uncovered car parking and driveway area to the Birriga 
Road frontage must comprise of a semi-porous surface. 

 
Deep soil landscaping 
 
f) To ensure that the proposal contributes to the desired future character of the location, 

the swimming pools and the swimming pool surrounds to the dual occupancy must be 
reduced in area by 17.5m2 and replaced with 17.5m2 of additional deep soil 
landscaping. 

 
Fence height 
 
g) For clarity and to ensure a satisfactory visual impact: 



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D2 Page 168 

i. the western and eastern side walls within the front setback to the dual occupancy 
must be a maximum height of 1.2m, and  

ii. the proposed 1.8m high side (eastern and western) and rear (southern) boundary 
fences to the dual occupancy allotment shall be measured from the proposed 
ground level. 

 
Note:  The effect of this condition is that it requires design changes and/or further information to be 

provided with the Construction Certificate drawings and specifications to address specific issues 
identified during assessment under section 4.15 of the Act. 

Note:  Clause 146 of the Regulation prohibits the issue of any Construction Certificate subject to this 
condition unless the Certifying Authority is satisfied that the condition has been complied with. 

Note:  Clause 145 of the Regulation prohibits the issue of any Construction Certificate that is 
inconsistent with this consent. 
Standard Condition: C4 (Autotext CC4) 

 
C.2 Payment of Long Service Levy, Security, Contributions and Fees 
 

The Certifying Authority must not issue any certificates under section 6.4 of the Act until 
provided with the original receipt(s) for the payment of all of the following levy, security, 
contributions, and fees prior to the issue of a Construction Certificate, Subdivision Certificate 
or Occupation Certificate, as will apply. 

 

Description Amount Indexed Council 
Fee Code 

LONG SERVICE LEVY 
under Building and Construction Industry Long Service Payments Act 1986 

Long Service Levy 
www.longservice.nsw.gov.au/bci/levy/other-
information/levy-calculator 

Contact LSL 
Corporation or use 
online calculator 

No  

SECURITY 
under section 4.17(6) of the Environmental Planning and Assessment Act 1979 

Property Damage Security Deposit -making 
good any damage caused to any property of 
the Council 

$75,600.00 No T115 

Tree Damage Security Deposit – making 
good any damage caused to any public tree $16,000.00 No T114 

Infrastructure Works Bond -completing any 
public work required in connection with the 
consent. 

$23,500.00 No T113 

DEVELOPMENT LEVY 
under Woollahra Section 94A Development Contributions Plan 2011 

This plan may be inspected at Woollahra Council or downloaded at www.woollahra.nsw.gov.au  
Development Levy (section 7.12) $30,250.00 + Index 

Amount 
Yes, 

quarterly T96 

INSPECTION FEES 
under section 608 of the Local Government Act 1993 

Public Tree Management Inspection Fee $221.34 No T45 

Public Road/Footpath Infrastructure Inspection 
Fee $1,230.00 No  

Security Administration Fee $215.00 No T16 

TOTAL SECURITY,  CONTRIBUTIONS, 
LEVIES AND FEES 

$147,016.34 plus any relevant indexed 
amounts and long service levy 

 

http://www.longservice.nsw.gov.au/bci/levy/other-information/levy-calculator
http://www.longservice.nsw.gov.au/bci/levy/other-information/levy-calculator
http://www.woollahra.nsw.gov.au/
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Building and Construction Industry Long Service Payment 
The long service levy under section 34 of the Building and Construction Industry Long Service 
Payment Act 1986, must be paid and proof of payment provided to the Certifying Authority prior to the 
issue of any Construction Certificate. The levy can be paid directly to the Long Service Corporation or 
to Council.  Further information can be obtained from the Long Service Corporation website 
www.longservice.nsw.gov.au or the Long Service Corporation on 131 441. 
 
How must the payments be made? 
Payments must be made by:  
• cash deposit with Council, 
• credit card payment with Council, or 
• bank cheque made payable to Woollahra Municipal Council. 
 
The payment of a security may be made by a bank guarantee where: 
• the guarantee is by an Australian bank for the amount of the total outstanding contribution, 
• the bank unconditionally agrees to pay the guaranteed sum to the Council on written request by 

Council on completion of the development or no earlier than 12 months from the provision of the 
guarantee whichever occurs first [NOTE: a time limited bank guarantee or a bank guarantee 
with an expiry date is not acceptable], 

• the bank agrees to pay the guaranteed sum without reference to the Applicant or landowner or 
other person who provided the guarantee and without regard to any dispute, controversy, issue 
or other matter relating to the development consent or the carrying out of development in 
accordance with the development consent, 

• the bank guarantee is lodged with the Council prior to the issue of the Construction Certificate, 
and 

• the bank’s obligations are discharged when payment to the Council is made in accordance with 
the guarantee or when Council notifies the bank in writing that the guarantee is no longer 
required. 
 

How will the section 7.12 levy (formerly known as 94A levy) be indexed? 
To ensure that the value the development levy is not eroded over time by increases in costs, the 
proposed cost of carrying out development (from which the development levy is calculated) will be 
indexed either annually or quarterly (see table above). Clause 3.13 of the Woollahra Section 94A 
Development Contributions Plan 2011 sets out the formula and index to be used in adjusting the levy. 
 
Do you need HELP indexing the levy? 
Please contact Council’s Customer Service Team on ph 9391 7000.  Failure to correctly calculate the 
adjusted development levy will delay the issue of any certificate issued under section 6.4 of the Act 
and could void any such certificate (eg Construction Certificate, Subdivision Certificate, or Occupation 
Certificate). 
 
Deferred or periodic payment of section 7.12 levy (formerly known as 94A levy) under the 
Woollahra Section 94A Development Contributions Plan 2011 
Where the Applicant makes a written request supported by reasons for payment of the section 
7.12 levy other than as required by clause 3.9, the Council may accept deferred or periodic payment. 
The decision to accept a deferred or periodic payment is at the sole discretion of the Council, which 
will consider: 
• the reasons given, 
• whether any prejudice will be caused to the community deriving benefit from the public facilities, 
• whether any prejudice will be caused to the efficacy and operation of the Plan, and 
• whether the provision of public facilities in accordance with the adopted works schedule will be 

adversely affected. 
 

Council may, as a condition of accepting deferred or periodic payment, require the provision of a bank 
guarantee where: 
• the guarantee is by an Australian bank for the amount of the total outstanding contribution, 
• the bank unconditionally agrees to pay the guaranteed sum to the Council on written request by 

Council on completion of the development or no earlier than 12 months from the provision of the 
guarantee whichever occurs first [NOTE: a time limited bank guarantee or a bank guarantee 
with an expiry date is not acceptable], 

http://www.longservice.nsw.gov.au/
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• the bank agrees to pay the guaranteed sum without reference to the Applicant or landowner or 
other person who provided the guarantee and without regard to any dispute, controversy, issue 
or other matter relating to the development consent or the carrying out of development in 
accordance with the development consent, 

• the bank guarantee is lodged with the Council prior to the issue of the Construction Certificate, 
and 

• the bank’s obligations are discharged when payment to the Council is made in accordance with 
the guarantee or when Council notifies the bank in writing that the guarantee is no longer 
required. 

 
Any deferred or periodic payment of the section 7.12 levy will be adjusted in accordance with clause 
3.13 of the Plan. The Applicant will be required to pay any charges associated with establishing or 
operating the bank guarantee. Council will not cancel the bank guarantee until the outstanding 
contribution as indexed and any accrued charges are paid. 
Standard Condition: C5 

 
C.3 BASIX Commitments 
 

The Applicant must submit to the Certifying Authority BASIX Certificate No.1219985M with 
any application for a Construction Certificate. 
 
Note:  Where there is any proposed change in the BASIX commitments the Applicant must submit of a 

new BASIX Certificate to the Certifying Authority and Council.  If any proposed change in the 
BASIX commitments are inconsistent with development consent (see: clauses 145 and 146 of 
the Regulation) the Applicant will be required to submit an amended development application to 
Council pursuant to section 4.55 of the Act. 

 
All commitments in the BASIX Certificate must be shown on the Construction Certificate 
plans and specifications prior to the issue of any Construction Certificate. 
 
Note:  Clause 145(1)(a1) of the Environmental Planning and Assessment Regulation 2000 provides: 

"A certifying authority must not issue a Construction Certificate for building work unless it is 
satisfied of the following matters: (a1) that the plans and specifications for the building include 
such matters as each relevant BASIX certificate requires". 

  Standard Condition: C7 
 

C.4 Soil and Water Management Plan – Submission and Approval 
 

The Principal Contractor or Owner-builder must submit to the Certifying Authority a soil and 
water management plan complying with:  
a) “Do it Right On Site, Soil and Water Management for the Construction Industry” 

published by the Southern Sydney Regional Organisation of Councils, 2001; and  
b) “Managing Urban Stormwater - Soils and Construction” 2004 published by the NSW 

Government (The Blue Book). 
 
Where there is any conflict The Blue Book takes precedence.   
 
The Certifying Authority must be satisfied that the soil and water management plan complies 
with the publications above prior to issuing any Construction Certificate. 
 
Note:  This condition has been imposed to eliminate potential water pollution and dust nuisance. 
Note:  The International Erosion Control Association – Australasia www.austieca.com.au  lists 

consultant experts who can assist in ensuring compliance with this condition.  Where erosion 
and sedimentation plans are required for larger projects it is recommended that expert 
consultants produce these plans. 

Note:  The “Do it Right On Site, Soil and Water Management for the Construction Industry” publication 
can be downloaded from www.woollahra.nsw.gov.au, and The Blue Book is available at 
www.environment.nsw.gov.au/stormwater/publications.htm. 

Note:  Pursuant to clause 161(1)(a)(5) of the Regulation an Accredited Certifier may satisfied as to this 
matter.  Standard Condition: C25 (Autotext CC25) 

http://www.austieca.com.au/
http://www.woollahra.nsw.gov.au/
http://www.environment.nsw.gov.au/stormwater/publications.htm
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C.5 Structural Adequacy of Existing Supporting Structures 
 

A certificate from a professional engineer (structural engineer), certifying the adequacy of the 
existing supporting structure to support the additional loads proposed to be imposed by the 
development, must be submitted with the Construction Certificate application. 
 
Note:  This condition is imposed to ensure that the existing structure is able to support the additional 

loads proposed. 
  Standard Condition: C35 (Autotext CC35) 
 
C.6 Professional Engineering Details 

 
The Construction Certificate plans and specifications, required by clause 139 of the 
Regulation, must include detailed professional engineering plans and/or specifications for all 
structural, electrical, hydraulic, hydrogeological, geotechnical, mechanical and civil work 
complying with this consent, approved plans, the statement of environmental effects and 
supporting documentation. 

 
Detailed professional engineering plans and/or specifications must be submitted to the 
Certifying Authority with the application for any Construction Certificate. 
 
Note: This does not affect the right of the developer to seek staged Construction Certificates. Standard 

Condition: C36 
 
C.7 Swimming and Spa Pools – Child Resistant Barriers 

 
The Construction Certificate plans and specifications required by clause 139 of the 
Regulation must demonstrate compliance (by showing the proposed location of all child-
resistant barriers and the resuscitation sign) with the provisions of the Swimming Pools Act 
1992 and the Building Code of Australia. 
 
Approval is not granted for the modification of any boundary fencing beyond what is 
authorised by the stamped approved plans, as modified by any condition of consent or what 
is permitted to be carried out as ‘exempt development’ pursuant to State Environmental 
Planning Policy (Exempt and Complying Development Codes) 2008. 
 
Note:  A statement to the effect that isolation swimming pool fencing complying with AS1926 will be 

installed does not satisfy this condition.  The location of the required barriers and the sign must 
be detailed upon the Construction Certificate plans. 
Standard Condition: C55 (Autotext CC55) 

 
C.8 Swimming and Spa Pools – Backwash 
 

The Construction Certificate plans and specification required to be submitted pursuant to 
clause 139 of the Regulation must detail the connection of backwash to Sydney Waters 
sewer in compliance with clause 10.9 (Figure 10.2) of AS/NZS 3500.2.2:1996. 
 
Note:  The plans must show the location of Sydney Water’s sewer, the yard gully or any new 

connection to the sewer system including a detailed cross section of the connection complying 
with clause 10.9 (Figure 10.2) of AS/NZS 3500.2.2:1996. 

Note:  The discharge of backwash water to any stormwater system is water pollution and an offence 
under the Protection of the Environment Operations Act 1997.  The connection of any backwash 
pipe to any stormwater system is an offence under the Protection of the Environment 
Operations Act 1997. 
Standard Condition: C56 (Autotext CC56) 
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C.9 Electric vehicle circuitry and electric vehicle charging point requirements 
 
An accurate electrical plan of all off-street car parking spaces must be prepared by a suitably 
qualified person and it must include details and specifications to illustrate how the off-street 
car parking spaces will be constructed with the capacity to install at a minimum, a ‘Level 2’ 
(single phase, 7Kw power) electric vehicle charger point. This plan must be submitted to the 
certifier, prior to the issue of the construction certificate. 
Standard Condition: C58  (Autotext CC58) 

 
C.10 Acoustic Certification of Mechanical Plant and Equipment 

 
The Construction Certificate plans and specification required to be submitted pursuant to 
clause 139 of the Regulation must be accompanied by a certificate from a professional 
engineer (acoustic engineer) certifying that the noise level measured at any boundary of the 
site at any time while the proposed mechanical plant and equipment is operating will not 
exceed the background noise level.  Where noise sensitive receivers are located within the 
site, the noise level is measured from the nearest strata, stratum or community title land and 
must not exceed background noise level, at any time. 

 
The background noise level is the underlying level present in the ambient noise, excluding 
the subject noise source, when extraneous noise is removed. For assessment purposes the 
background noise level is the LA90, 15 minute level measured by a sound level meter. 

 
Where sound attenuation is required this must be detailed. 
 
Note: Further information including lists of Acoustic Engineers can be obtained from: 

1. Australian Acoustical Society—professional society of noise-related professionals  
www.acoustics.asn.au  
2.  Association of Australian Acoustical Consultants—professional society of noise related 
professionals www.aaac.org.au. 
Standard Condition: C62 (Autotext CC62) 

 
C.11 Submission of a Site Waste Minimisation and Management Plan  
 

A Site Waste Minimisation and Management Plan, prepared in accordance with Woollahra 
Development Control Plan 2015 Chapter E5 – Waste Management, is to be submitted to 
Council for approval prior to a Construction Certificate being issued. 
 
The plan must provide the contractor and recycling outlet and/or waste depot that is to be 
used for the disposal of the excavated material.  

 
C.12 Tree Management Plan 

 
The Construction Certificate plans and specifications shall show the following information: 
 
a) Trees to be numbered in accordance with these conditions:  

• shaded green where required to be retained and protected 
• shaded red where authorised to be removed 
• shaded yellow where required to be transplanted 
• shaded blue where required to be pruned 

 
b) References to applicable tree management plan, arborists report or transplant method 

statement. 
 
This plan shall be kept on site until the issue of the final occupation certificate. 

 

http://www.acoustics.asn.au/
http://www.aaac.org.au/
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C.13 Road and Public Domain Works  
 
A separate application under Section 138 of the Roads Act 1993 is to be made to, and be 
approved by Council as the road authority, for the following infrastructure works prior to the 
issue of any Construction Certificate. The infrastructure works must be carried out at the 
applicant's expense: 
 
1. Vehicular Crossing & Footpath Works 

a) The removal of the existing vehicular crossing including layback and gutter and the 
construction of a new 3.5 metres wide vehicular crossing in Birriga Road in 
accordance with Council’s standard driveway drawing RF2_D and to the satisfaction 
of Council’s Assets Engineers.  The new crossing shall be constructed at right angle 
to the street kerb in plain concrete and the centreline of the new crossing shall be 
aligned to the centreline of the internal driveway at the property boundary. Design 
longitudinal profiles along each edge/side of the proposed driveway, starting from 
the centreline of the road to the garage slab must be submitted for assessment. 

b) The reconstruction of the existing footpath for the full frontage of the site in Birriga 
Road in accordance with Council’s Specification for Roadworks, Drainage and 
Miscellaneous Works and to the satisfaction of Council’s Assets Engineers. The 
maximum crossfall of the footpath shall be 3% graded from the property boundary 
towards the top of kerb. Detailed long section and cross section at every 5 metres 
intervals shall be prepared by a suitably qualified and experienced civil engineer for 
assessment.  

c) The reinstatement of all damaged kerb and gutter and road pavement to match 
existing. 

d) Where a grass verge exists, the balance of the area between the footpath and the 
kerb over the full frontage of the proposed development must be turfed. The grass 
verge must be constructed to contain a uniform minimum 75mm of friable growing 
medium and have a total cover of Couch turf. 

 
2. Drainage works 

a) The construction of a new 900x900 reinforced concrete junction pit over the existing 
stormwater pipe in Old South Head Road for the proposed stormwater connection in 
accordance with TfNSW’s Specification and Council’s Specification for Roadworks, 
Drainage and Miscellaneous Works. The new reinforced concrete junction pit with 
Class D Gatic lid shall be located within the frontage of the site and at a distance of 
0.5m from the existing vehicular crossing. 

b) A copy of the approved stormwater plans from the TfNSW shall be submitted with 
this S138 application 

c) The developer shall be responsible for carrying out all service investigations to allow 
a gravity connection. 

 
3. Bond 

a) A bond of $23,500 will be used as security to ensure the satisfactory completion of 
the infrastructure works. The security or bank guarantee must be the original 
unconditional bank guarantee with no expiry date.  

b) Council may use all or part of the Infrastructure Bond as well as the Property Damage 
Security Deposit to meet the cost of removing or completing the works if they do not 
meet Council’s requirements. 

c) The Deposit/Bond will not be released until Council has inspected the site and is 
satisfied that the Works have been completed in accordance with Council approved 
drawings and to Council requirements. 

 
Note: To ensure that this work is completed to Council’s satisfaction, this consent by separate 

condition, may impose one or more Infrastructure Works Bonds. 
Note:  Road has the same meaning as in the Roads Act 1993. 



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D2 Page 174 

Note:  The intent of this condition is that the design of the road, footpaths, driveway crossings and 
public stormwater drainage works must be detailed and approved prior to the issue of any 
Construction Certificate.  Changes in levels may arise from the detailed design of buildings, 
road, footpath, driveway crossing grades and stormwater. Changes required under Roads Act 
1993 approvals may necessitate design and levels changes under this consent.  This may in 
turn require the applicant to seek to amend this consent. 

Note:  See condition K24 in Section K. Advisings of this Consent titled Roads Act Application. 
 Standard Condition: C13 (Autotext CC13) 

 
C.14 Provision for Energy Supplies 
 

The Applicant must provide to the Certifying Authority a letter from Energy Australia setting 
out Energy Australia’s requirements relative to the provision of electricity/gas supply to the 
development. 
 
Any required electricity pillar and/or substation must be located within the boundaries of the 
site. Where an electricity pillar and electricity substation required within the site but no 
provision has been made to place it within the building and such substation has not been 
detailed upon the approved development consent plans an application under section 4.55 of 
the Act is required to be submitted to Council.  Council will assess the proposed location of 
the required electricity pillar and/or substation. 
 
The Construction Certificate plans and specifications, required to be submitted pursuant to 
clause 139 of the Regulation, must detail provisions to meet the requirements of Energy 
Australia.  
 
Where the electricity pillar and/or substation is required, the Construction Certificate plans 
and specifications must provide: 
a) A setback not less than 3m from the road boundary and dense landscaping of local 

native plants to screen the electricity pillar and/or substation from view within the 
streetscape. 

b) A setback not less than 3m from any other site boundary (fire source feature) and not 
within the areas required to be kept clear of obstructions to vehicle visibility pursuant to 
clause 3.2.4 of AS2890.1-1993(See: Figures 3.2 and 3.3). 

c) A setback to and not within the drip line of any existing tree required to be retained. 
d) A setback not less than the 10m from any NSW Fire Brigade booster connection as 

prescribed by clause 5.6.3(d)(iii) of AS 2419.1-1994 or be separated from any booster 
connections by a construction with a fire resistance rating of not less than FRL 90/90/90 
for a distance of not less than 2 m each side of and 3 m above the upper hose 
connections in the booster assembly pursuant to clause 5.6.3(c)(ii) of AS 2419.1-1994, 
and 

e) The Owner shall dedicate to the appropriate energy authority, free of cost, an area of 
land adjoining the street alignment to enable an electricity pillar and/or substation to be 
established, if required.  The size and location of the electricity pillar and/or substation is 
to be in accordance with the requirements of the appropriate energy authority and 
Council.  The opening of any access doors must not intrude onto the public road 
reserve. 

 
Note: If the electricity pillar and/or substation is not located within the building its location, screening vegetation, 

all screen walls or fire separating walls must have been approved by the grant of development consent or 
amended development consent prior to the issue of any Construction Certificate for those works. 
Documentary evidence of compliance, including correspondence from the energy authority is to be 
provided to the Certifying Authority prior to issue of the Construction Certificate. The Certifying Authority 
must be satisfied that the requirements of energy authority have been met prior to issue of the 
Construction Certificate. 

Note: This condition has been imposed because the application fails to provide sufficient detail (either by plans or 
by the Statement of Environmental Effects) demonstrating that provision has been made to Energy 
Australia’s satisfaction for the provision of electricity supply to the building.  Nevertheless, Council has no 
reason to believe that provision cannot be reasonably made for electricity to service the development. 
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Note: Where it is proposed to shield any booster connection or any building from any electricity pillar 
and/or substation pursuant to clause 5.6.3(c)(ii) of AS 2419.1-1994 or by fire resisting 
construction under the BCA respectively and this construction has not been detailed upon the 
approved development consent plans such works should be considered inconsistent with 
consent pursuant to clause 145 of the Regulation.  The Applicant must lodge with Council 
details for any such construction pursuant to section 4.55 of the Act to allow assessment under 
section 4.15 of the Act. 

Note: Electricity pillar and/or Substations must not be located within the minimum sight distance at 
driveway entrances under Australian Standard AS/NZS 2890 (Set)-2004 Parking Facilities Set 
whether such driveways service the site or any adjoining land. 

 Standard Condition: C21 
 

C.15 Engineer Certification 
 

This development consent does NOT give approval to any works outside the boundaries of 
the subject property including any underpinning works to any structures on adjoining 
properties.  
 
Any structural design is not to incorporate any underpinning works which encroaches outside 
the boundaries of the subject property. Engineer certification to this effect shall be submitted 
to the Certifying Authority prior to issue of any Construction Certificate. 

 
C.16 Geotechnical and Hydrogeological Design, Certification and Monitoring 
 

The Construction Certificate plans and specification required to be submitted to the Certifying 
Authority pursuant to clause 139 of the Regulation must be accompanied by a Geotechnical / 
Hydrogeological Monitoring Program together with civil and structural engineering details for 
foundation retaining walls, footings, basement tanking, and subsoil drainage systems, as 
applicable, prepared by a professional engineer, who is suitably qualified and experienced in 
geotechnical and hydrogeological engineering.   
 
These details must be certified by the professional engineer to: 
a) Provide appropriate support and retention to ensure there will be no ground settlement 

or movement, during excavation or after construction, sufficient to cause an adverse 
impact on adjoining property or public infrastructure. 

b) Provide appropriate support and retention to ensure there will be no adverse impact on 
surrounding property or infrastructure as a result of changes in local hydrogeology 
(behaviour of groundwater). 

c) Provide foundation tanking prior to excavation such that any temporary changes to the 
groundwater level, during construction, will be kept within the historical range of natural 
groundwater fluctuations. Where the historical range of natural groundwater 
fluctuations is unknown, the design must demonstrate that changes in the level of the 
natural water table, due to construction, will not exceed 0.3m at any time. 

d) Provide tanking of all below ground structures to prevent the entry of all ground water 
such that they are fully tanked and no on-going dewatering of the site is required. 

e) Provide a Geotechnical and Hydrogeological Monitoring Program that: 
• will detect any settlement associated with temporary and permanent works and 

structures, 
• will detect deflection or movement of temporary and permanent retaining 

structures (foundation walls, shoring bracing or the like), 
• will detect vibration in accordance with AS 2187.2-1993 Appendix J including 

acceptable velocity of vibration (peak particle velocity), 
• will detect groundwater changes calibrated against natural groundwater 

variations, 
• details the location and type of monitoring systems to be utilised, 
• details the pre-set acceptable limits for peak particle velocity and ground water 

fluctuations, 
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• details recommended hold points to allow for the inspection and certification of 
geotechnical and hydrogeological measures by the professional engineer, and  

• details a contingency plan. 
   standard Condition: C40 (Autotext: CC40) 
 
C.17 Ground Anchors 
 

This development consent does NOT give approval to works or structures over, on or under 
public roads or footpaths excluding minor works subject to separate Road Opening Permit. 

 
The use of permanent ground anchors under Council land is not permitted.  
 
Temporary ground anchors may be permitted, in accordance with Council’s “Rock Anchor 
Policy", where alternative methods of stabilisation would not be practicable or viable, and 
where there would be benefits in terms of reduced community impact due to a shorter 
construction period, reduced disruption to pedestrian and vehicular traffic on adjacent public 
roads, and a safer working environment.  
 
If temporary ground anchors under Council land are proposed, a separate application, 
including payment of fees, must be made to Council under section 138 of the Roads Act 
1993.  Application forms and Council’s “Rock Anchor Policy" are available from Council’s 
website.  Approval may be granted subject to conditions of consent. Four weeks should be 
allowed for assessment. 
 
Note: To ensure that this work is completed to Council’s satisfaction, this consent by separate 

condition, may impose one or more Infrastructure Works Bonds. 
Note:  Road has the same meaning as in the Roads Act 1993. 
Note:  Clause 20 of the Roads (General) Regulation 2000 prohibits excavation in the vicinity of roads 

as follows: “Excavations adjacent to road - A person must not excavate land in the vicinity of a 
road if the excavation is capable of causing damage to the road (such as by way of subsidence) 
or to any work or structure on the road.”  Separate approval is required under the Roads Act 
1993 for any underpinning, shoring, soil anchoring (temporary)) or the like within or under any 
road.  Council will not give approval to permanent underpinning, shoring, soil anchoring within or 
under any road.  
Standard Condition: C41 (Autotext: CC41) 

 
C.18 Vehicular Access and Parking Arrangement 

 
Prior to issue of the Construction Certificate, the applicant shall submit, for approval by the 
Certifying Authority, construction Certificate plans, detailing the following: 
a) Pursuant to Clause 3.2.4 of AS2890.1, a 2m x 2.5m pedestrian sight splay, clear of any 

obstructions to visibility, shall be provided on both sides of the driveway exit in Birriga 
Road frontage. Any proposed structures (such as landscaping, retaining wall, front 
fence and driveway gate etc) located within these splay areas shall be limited to a 
maximum height of 0.9m. Alternatively, open palisade fencing which consists of tubular 
bars (maximum 16mm diameter) with minimum 100mm spacing apart shall be provided 
on top of the 900mm solid fencing in accordance with Chapter E1.10.6 of Council’s 
DCP. 

 Standard Condition: C45 (Autotext: CC45)  
 
C.19 Stormwater Management Plan 

 
Prior to issue of the Construction Certificate, detailed Stormwater Management Plan 
prepared by a suitably qualified and experienced civil engineer shall be submitted for 
approval by the Certifying Authority. The Stormwater Management Plan must detail: 
a) General design in accordance with stormwater management plans, referenced 210601-

Rev C, prepared by RTS Civil Consulting Engineers, dated 12/08/2022 with the 
following amendments; 
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b) The proposed interallotment drainage pipeline must have sufficient capacity to convey 
uncontrolled runoff from the proposed Lot 1 for the 1% AEP storm event. Full 
supporting calculations demonstrating compliance with this requirement must be clearly 
depicted on the stormwater plans; 

c) The proposed 900x900 reinforced concrete junction pit over the existing underground 
drainage system in the Old South Head Road frontage must be located at a minimum 
distance of 0.5m from the existing vehicular crossing. Hence, the alignment of the 
proposed easement over proposed Lot 2 must be adjusted accordingly; 

d) The size of the overflow pipe from the proposed on-site detention (OSD) system must 
be at least 225mm diameter. 

e) The invert level of the proposed rainwater tank overflow must be at least 150mm above 
the top water level (TWL) of the proposed OSD system; 

f) The Top Water Level (TWL) of the OSD system must be at least 300mm below any 
habitable floor level; 

g) Subsoil drainage/seepage water is NOT to be collected and discharged to the kerb and 
gutter to comply with Chapter E2.2.5 of Council’s DCP. Notation to this requirement 
shall be clearly depicted on the drawings; 

h) Any proposed stormwater pipe across the nature strip must have a minimum grade of 
1% to comply with AS3500.3; 

i) The discharge of stormwater runoff from the site to the new reinforced concrete 
junction pit with Class D Gatic lid located within the frontage of the site and at a 
minimum distance of 0.5m from the existing vehicular crossing by gravity; 

j) Dimensions of all drainage pit and access grates must comply with AS3500; 
k) Compliance the objectives and performance requirements of the BCA; 
l) General compliance with the Council’s Woollahra DCP 2015 Chapter E2 – Stormwater 

and Flood Risk Management; 
 
OSD Requirements 
 
The installation of an on-site detention (OSD) system with the minimum Site Storage 
Requirements (“SSR”) of 14.1m3. The total Permissible Site Discharge (PSD) of proposed 
Lot 1 discharging to the junction pit kerb inlet pit must not exceed 17.8 l/s. 
 
The Stormwater Management Plan must also include the following specific requirements: 
 
Layout plan  
A detailed drainage plan at a scale of 1:100 based on drainage calculations prepared in 
accordance with the Institute of Engineers Australia publication, Australian Rainfall and Run-
off, 1987 edition or most current version thereof. It must include: 
 

a) All pipe layouts, dimensions, grades, lengths and material specification, 
b) Location of proposed rainwater tanks, 
c) All invert levels reduced to Australian Height Datum (AHD), 
d) Location and dimensions of all drainage pits, 
e) Point and method of connection to Councils drainage infrastructure, and 
f) Overland flow paths over impervious areas. 

 
On-site Detention (OSD) details:  

a) Any potential conflict between existing and proposed trees and vegetation, 
b) Internal dimensions and volume of the proposed detention storage, 
c) Diameter of the outlet to the proposed detention storage basin, 
d) Plans, elevations and sections showing the detention storage basin invert level, centre-

line level of outlet, top water level, finished surface level and adjacent structures, 
e) Details of access and maintenance facilities, 
f) Construction and structural details of all tanks and pits and/or manufacturer’s 

specifications for proprietary products, 
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g) Details of the emergency overland flow-path (to an approved Council drainage point) in 
the event of a blockage to the on-site detention system, 

h) Non-removable fixing details for orifice plates where used, 
 
Rainwater Reuse System details:  

a) Any potential conflict between existing and proposed trees and vegetation, 
b) Internal dimensions and volume of the proposed rainwater storage, 
c) Plans, elevations and sections showing the rainwater tanks, finished surface level and 

adjacent structures, 
d) Details of access and maintenance facilities, 
e) Construction and structural details of all tanks and pits and/or manufacturer’s 

specifications for proprietary products, 
f) Details of the emergency overland flow-path (to an approved Council drainage point) in 

the event of a blockage to the rainwater tanks, 
 
Where any new Stormwater Drainage System crosses the footpath area within any road, 
separate approval under section 138 of the Roads Act 1993 must be obtained from Council 
for those works prior to the issue of any Construction Certificate. 
 
All Stormwater Drainage System work within any road or public place must comply with 
Woollahra Municipal Council’s Specification for Roadworks, Drainage and Miscellaneous 
Works (2012). 
 
Note:  This Condition is imposed to ensure that site stormwater is disposed of in a controlled and sustainable 

manner. 
Note:  The collection, storage and use of rainwater is to be in accordance with Standards Australia HB230-2008 

“Rainwater Tank Design and Installation Handbook”. 
Standard Condition: C.51 (Autotext CC51) 

 
C.20 Water and Waste Water - section 73 Developers Certificate and Upgrading of Existing 

System  
 
A Compliance Certificate must be obtained from Sydney Water under section 73 of the 
Sydney Water Act 1994. Sydney Water’s assessment will determine the availability of water 
and sewer services, which may require extension, adjustment or connection to their mains.  
 
Note:  Sydney Water will assess the development and if required will issue a ‘Notice of Requirements’ 

letter detailing all requirements that must be met. Applications can be made either directly to 
Sydney Water or through a Sydney Water accredited Water Servicing Coordinator (WSC).  
Please make early contact with Sydney Water or a WSC, since building of water/sewer 
extensions can be time consuming and may impact on other services and building, driveway or 
landscape design. 

Note:  For more information go to www.sydneywater.com.au/section73 or call 1300 082 746 to 
learn more about applying through an authorised WSC or Sydney Water. 

 
The Construction Certificate plans and specifications, required to be submitted to the 
Certifying Authority pursuant to clause 139 of the Regulation, must detail the replacement of 
all private sewer pipes between all sanitary fixtures and Sydney Water’s sewer main where 
they are not found by inspection to be sewer grade UPVC or copper with continuously 
welded joints. 
 

http://www.sydneywater.com.au/section73
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Note:  This condition has been imposed to ensure that where private sewer pipes are old, may leak or 

may be subject to root invasion (whether from existing or proposed private or public 
landscaping) that existing cast iron, concrete, earthenware or terracotta systems are replaced 
with new UPVC or copper continuously welded pipes between all sanitary fixtures and Sydney 
Waters sewer main as part of the development.  Leaking sewer pipes are a potential source of 
water pollution, unsafe and unhealthy conditions which must be remedied in the public interest.   

 Standard Condition: C22 (Autotext CC22) 
 
D. Conditions which must be satisfied prior to the commencement of any development 

work 
 
D.1 Compliance with Building Code of Australia and insurance requirements under the 

Home Building Act 1989 
 
For the purposes of section 4.17(11) of the Act, the following conditions are prescribed in 
relation to a development consent for development that involves any building work:  
a) that the work must be carried out in accordance with the requirements of the Building 

Code of Australia, 
b) in the case of residential building work for which the Home Building Act 1989 requires 

there to be a contract of insurance in force in accordance with Part 6 of that Act, that 
such a contract of insurance is in force before any building work authorised to be 
carried out by the consent commences. 

 
This condition does not apply:  
a) to the extent to which an exemption is in force under the Home Building Regulation 

2004, or 
b) to the erection of a temporary building. 
 
In this condition, a reference to the BCA is a reference to that code as in force on the date 
the application for the relevant Construction Certificate is made. 

http://www.legislation.nsw.gov.au/summarize/inforce/s/1/?xref=RecordType%3DACTTOC%20AND%20Year%3D1989%20AND%20Actno%3D147&nohits=y
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Note: This condition must be satisfied prior to commencement of any work in relation to the 
contract of insurance under the Home Building Act 1989.  This condition also has effect 
during the carrying out of all building work with respect to compliance with the Building Code of 
Australia. 

Note:  All new guttering is to comply with the provisions of Part 3.5.2 of the Building Code of Australia. 
  Standard Condition: D1 (Autotext DD1) 

 
D.2 Dilapidation Reports for existing buildings 
 

Dilapidation surveys and dilapidation reports shall be conducted and prepared by a 
professional engineer (structural) for all buildings and/or structures that are located within the 
likely “zone of influence” of any excavation, dewatering and/or construction induced vibration 
as determined applicable by a Structural Engineer. 
 
These properties to be assessed by the Structural Engineer must include (but is not limited 
to): 
 
No. 27 & 31 Birriga Road 
No. 210 Old South Head Road 
 
The dilapidation reports must be completed and submitted to the Certifying Authority for 
approval. An approved copy of the reports shall be submitted to Council with the Notice of 
Commencement prior to the commencement of any development work. 
 
Where excavation of the site will extend below the level of any immediately adjoining building 
the principal contractor or owner builder must give the adjoining building owner(s) a copy of 
the dilapidation report for their building(s) and a copy of the notice of commencement 
required by Section 6.6(2) of the Act not less than two (2) days prior to the commencement 
of any work. 
 
Note:  The reasons for this condition are: 

• To provide a record of the condition of buildings prior to development being carried out 
• To encourage developers and its contractors to use construction techniques that will minimise the risk of 

damage to buildings on neighbouring land 
Also refer to the Dilapidation Report Advising for more information regarding this condition 

  Standard Condition: D4 (Autotext DD4) 
 
D.3 Adjoining Buildings Founded on Loose Foundation Materials 
 

The Principal Contractor must ensure that a professional engineer determines the possibility 
of any adjoining buildings founded on loose foundation materials being affected by piling, 
piers or excavation.  The professional engineer (geotechnical consultant) must assess the 
requirements for underpinning any adjoining or adjacent buildings founded on such soil on a 
case by case basis and the Principal Contractor must comply with any reasonable direction 
of the professional engineer. 
 
Note:  A failure by contractors to adequately assess and seek professional engineering (geotechnical) 

advice to ensure that appropriate underpinning and support to adjoining land is maintained prior 
to commencement may result in damage to adjoining land and buildings.  Such contractors are 
likely to be held responsible for any damages arising from the removal of any support to 
supported land as defined by section 177 of the Conveyancing Act 1919. 
Standard Condition: D6 (Autotext DD6) 
 

D.4 Works (Construction) Zone – Approval and Implementation 
 

A Works Zone may be required for this development.  The Principal Contractor or Owner can 
apply for a works zone. If the works zone is approved the Principal Contractor or Owner must 
pay all fees for this Works Zone before it can be installed. 
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The Principal Contractor must pay all fees associated with the application and occupation 
and use of the road as a Works Zone.  All Works Zone signs must have been erected by 
Council to permit enforcement of the Works Zone by Council’s Rangers and NSW Police 
before commencement of any work.  Signs are not erected until full payment of works zone 
fees. 
 
Note:  The Principal Contractor or Owner must allow not less than four to six weeks (for routine 

applications) from the date of making an application to the Traffic Committee (Woollahra Local 
Traffic Committee) constituted under the clause 22 of the Transport Administration (General) 
Regulation 2000 to exercise those functions delegated by the Roads and Maritime Services 
under section 50 of the Transport Administration Act 1988. 

Note: The enforcement of the works zone is at the discretion of Council’s Rangers and the NSW 
Police Service.  The Principal Contractor must report any breach of the works zone to either 
Council or the NSW Police Service. 

  Standard Condition: D10 (Autotext DD10) 
 
D.5 Security Fencing, Hoarding (including ‘Creative Hoardings’) and Overhead Protection 
 

Security fencing must be provided around the perimeter of the development site, including 
any additional precautionary measures taken to prevent unauthorised entry to the site at all 
times during the demolition, excavation and construction period. Security fencing must be the 
equivalent 1.8m high chain wire as specified in AS 1725. 
 

 
 

Type A Hoarding 
Where the development site adjoins a public thoroughfare, the common boundary between 
them must be fenced for its full length with a hoarding, unless the least horizontal distance 
between the common boundary and the nearest parts of the structure is greater than twice 
the height of the structure. The hoarding must be constructed of solid materials (chain wire or 
the like is not acceptable) to a height of not less than 1.8m adjacent to the thoroughfare. 

 

 
 

Type B Hoarding  
Where a development site adjoins a public thoroughfare with a footpath alongside the 
common boundary then, in addition to the hoarding required above, the footpath must be 
covered by an overhead protective structure and the facing facade protected by heavy-duty 
scaffolding, unless either: 
a) the vertical height above footpath level of the structure being demolished is less than 

4.0m; or 
b) the least horizontal distance between footpath and the nearest part of the structure is 

greater than half the height of the structure. 
 
The overhead structure must consist of a horizontal platform of solid construction and vertical 
supports, and the platform must: 
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a) extend from the common boundary to 200mm from the edge of the carriageway for the 
full length of the boundary, 

b) have a clear height above the footpath of not less than 2.1m, 
c) terminate 200mm from the edge of the carriageway (clearance to be left to prevent 

impact from passing vehicles) with a continuous solid upstand projecting not less than 
0.5m above the platform surface, and 

d) together with its supports, be designed for a uniformly distributed live load of not less 
than 7 kPa. 

 

 
 

The Principal Contractor or Owner-builder must ensure that overhead protective structures 
are installed and maintained in accordance with the NSW “Code of Practice - Overhead 
Protective Structures 1995”.  This is code available at 
www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-
structures-Code-of-practice.pdf  
 
All Hoardings  
Security fencing, hoarding and overhead protective structure must not obstruct access to 
utilities services including but not limited to man holes, pits, stop valves, fire hydrants or the 
like. 
 
Hoardings on Public Land including ‘Creative Hoardings’ 
The Principal Contractor or Owner-builder must pay all fees associated with the application 
and occupation and use of the road (footway) for required hoarding or overhead protection.   
 
A creative hoarding (i.e. an approved artwork or historic image affixed to the hoarding) is 
required if the hoarding meets the criteria in Council’s Creative Hoardings Policy (adopted 
March 2020). The cost of printing and affixing the creative hoarding is the responsibility of the 
Principal Contractor or Owner-builder. The Creative Hoardings Policy can be downloaded 
from Council’s website www.woollahra.nsw.gov.au 
 
Note: The Principal Contractor or Owner must allow not less than two (2) weeks from the date of 

making a hoarding application for determination. Any approval for a hoarding or overhead 
protection under the Roads Act 1993 will be subject to its own conditions and fees. 

Note: Council seeks to increase public art in the public domain by requiring artwork or historic images 
on hoardings located on public land. Under the Creative Hoardings Policy an application for a 
hoarding proposed on public land will require an approved artwork or historic image affixed to 
the hoarding if the hoarding meets the criteria in section 3 of the Policy: 
A. Hoardings proposed on land zoned B2 Local Centre, or B4 Mixed Use, or SP2 

Infrastructure under Woollahra Local Environmental Plan 2014 AND erected for 8 weeks 
or more  
OR 

B. Hoardings proposed on land located along a State classified road (regardless of the 
zone) AND erected for 8 weeks or more  
OR 

C. Hoardings proposed in any other location than that referred to in A. and B. above AND 
erected for 12 weeks or more, except where: 
i. the capital investment value of the work to which the hoarding relates is less than $1 

million 
OR 

http://www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-structures-Code-of-practice.pdf
http://www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-structures-Code-of-practice.pdf
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ii. the land is zoned R2 Low Density Residential 
OR 
iii. the land is zoned R3 Medium Density Residential and the hoarding located in a lane 

or street that does not have through traffic (eg a cul-de-sac or no through road). 
 
Artwork and historic images for the hoardings are assessed and approved in accordance with 
the Creative Hoardings Policy. Details of the artwork or images proposed to be affixed to the 
hoardings must be submitted with Council’s form “Application for a permit to use a footpath for 
the erection of a hoarding/scaffolding”.  
The Creative Hoardings Policy can be downloaded from www.woollahra.nsw.gov.au or for more 
information contact Council’s Cultural Development Team. 

  Standard Condition: D11 (Autotext DD11) 
 

D.6 Site Signs 
 

The Principal Contractor or Owner-builder must ensure that the sign/s required by clauses 
98A and 227A of the Regulation is/are erected and maintained at all times. 
 
Clause 98A of the Regulation provides: 
Erection of signs 
• For the purposes of section 4.17(11) of the Act, the requirements of subclauses (2) and (3) are 

prescribed as conditions of a development consent for development that involves any building 
work, subdivision work or demolition work. 

• A sign must be erected in a prominent position on any site on which building work, subdivision 
`work or demolition work is being carried out:  
a. showing the name, address and telephone number of the Principal Certifier for the work, 

and 
b. showing the name of the principal contractor (if any) for any building work and a 

telephone number on which that person may be contacted outside working hours, and 
c. stating that unauthorised entry to the work site is prohibited. 

• Any such sign is to be maintained while the building work, subdivision work or demolition work is 
being carried out, but must be removed when the work has been completed. 

• This clause does not apply in relation to building work, subdivision work or demolition work that 
is carried out inside an existing building that does not affect the external walls of the building. 

• This clause does not apply in relation to Crown building work that is certified, in accordance with 
section 6.28 of the Act, to comply with the Building Code of Australia. 

 
 Clause 227A of the Regulation provides: 
 Signs on development sites 

If there is a person who is the Principal Certifier or the Principal Contractor for any building work, 
subdivision work or demolition work authorised to be carried out on a site by a development consent or 
complying development certificate: 
• Each such person MUST ensure that a rigid and durable sign showing the person’s identifying 

particulars so that they can be read easily by anyone in any public road or other public place 
adjacent to the site is erected in a prominent position on the site before the commencement of 
work, and is maintained on the site at all times while this clause applies until the work has been 
carried out. 

 
Note:  Clause 227A imposes a penalty exceeding $1,000 if these requirements are not complied with. 
Note:  If Council is appointed as the Principal Certifier it will provide the sign to the Principal Contractor 

or Owner-builder who must ensure that the sign is erected and maintained as required by 
clause 98A and clause 227A of the Regulation. 

  Standard Condition: D12 (Autotext DD12) 
 

D.7 Toilet Facilities 
 

Toilet facilities are to be provided, at or in the vicinity of the work site on which work involved 
in the erection or demolition of a building is being carried out, at the rate of one toilet for 
every 20 persons or part of 20 persons employed at the site.  
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Each toilet provided: 
a) must be a standard flushing toilet, and 
b) must be connected to a public sewer, or 
c) if connection to a public sewer is not practicable, to an accredited sewage 

management facility approved by the Council, or 
d) if connection to a public sewer or an accredited sewage management facility is not 

practicable, to some other sewage management facility approved by the Council. 
 
The provision of toilet facilities in accordance with this condition must be completed before 
any other work is commenced. 
 
In this condition: 
accredited sewage management facility means a sewage management facility to which Division 4A 
of Part 3 of the Local Government (Approvals) Regulation 1993 applies, being a sewage management 
facility that is installed or constructed to a design or plan the subject of a certificate of accreditation 
referred to in clause 95B of the Local Government (Approvals) Regulation 1993. 
approved by the Council means the subject of an approval in force under Division 1 of Part 3 of the 
Local Government (Approvals) Regulation 1993. 
public sewer has the same meaning as it has in the Local Government (Approvals) Regulation 1993. 
sewage management facility has the same meaning as it has in the Local Government (Approvals) 
Regulation 1993. 
 
Note: This condition does not set aside the requirement to comply with SafeWork NSW requirements. 

  Standard Condition: D13 (Autotext DD13) 
 

D.8 Erosion and Sediment Controls – Installation 
 

The Principal Contractor or Owner-builder must install and maintain water pollution, erosion 
and sedimentation controls in accordance with:  
a) The Soil and Water Management Plan if required under this consent;  
b) “Do it Right On Site, Soil and Water Management for the Construction Industry” 

published by the Southern Sydney Regional Organisation of Councils, 2001; and  
c) “Managing Urban Stormwater - Soils and Construction” 2004 published by the NSW 

Government (The Blue Book). 
 
Where there is any conflict The Blue Book takes precedence. 
 
Note:  The International Erosion Control Association – Australasia (www.austieca.com.au/) lists 

consultant experts who can assist in ensuring compliance with this condition.  Where Soil and 
Water Management Plan is required for larger projects it is recommended that this be produced 
by a member of the International Erosion Control Association – Australasia. 

Note:  The “Do it Right On Site, Soil and Water Management for the Construction Industry” publication 
can be downloaded from www.woollahra.nsw.gov.au and The Blue Book is available at 
www.environment.nsw.gov.au/stormwater/publications.htm 

Note:  A failure to comply with this condition may result in penalty infringement notices, prosecution, 
notices and orders under the Act and/or the Protection of the Environment Operations Act 1997 
without any further warning.  It is a criminal offence to cause, permit or allow pollution. 

Note:  Section 257 of the Protection of the Environment Operations Act 1997 provides inter alia that 
“the occupier of premises at or from which any pollution occurs is taken to have caused the 
pollution”  

 
Warning: Irrespective of this condition any person occupying the site may be subject to proceedings 

under the Protection of the Environment Operations Act 1997 where pollution is caused, 
permitted or allowed as the result of their occupation of the land being developed. 

 Standard Condition: D14 (Autotext DD14) 
 
  

http://www.austieca.com.au/
http://www.woollahra.nsw.gov.au/
http://www.environment.nsw.gov.au/stormwater/publications.htm
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D.9 Building - Construction Certificate, Appointment of Principal Certifier, Appointment of 
Principal Contractor and Notice of Commencement (Part 6, Division 6.3 of the Act) 

 
The erection of the building in accordance with this development consent must not be 
commenced until:  
a) A Construction Certificate for the building work has been issued by the consent 

authority, the Council (if the Council is not the consent authority) or an accredited 
Certifier, and 

b) The person having the benefit of the development consent has:  
• appointed a Principal Certifier for the building work, and 
• notified the Principal Certifier that the person will carry out the building work as an 

Owner-builder, if that is the case, and 
c) The Principal Certifier has, no later than 2 days before the building work commences:  

• notified the consent authority and the Council (if the Council is not the consent 
authority) of his or her appointment, and 

• notified the person having the benefit of the development consent of any critical 
stage inspections and other inspections that are to be carried out in respect of the 
building work, and 

d) The person having the benefit of the development consent, if not carrying out the work 
as an Owner-builder, has:  
• appointed a Principal Contractor for the building work who must be the holder of 

a contractor licence if any residential building work is involved, and 
• notified the Principal Certifier of any such appointment, and 
• unless that person is the Principal Contractor, notified the Principal Contractor of 

any critical stage inspections and other inspections that are to be carried out in 
respect of the building work, and 

• given at least 2 days’ notice to the Council of the person’s intention to commence 
the erection of the building.  

 
Note: building has the same meaning as in section 1.4 of the Act and includes part of a building and 

any structure or part of a structure. 
Note:  new building has the same meaning as in section 6.1 of the Act and includes an altered portion 

of, or an extension to, an existing building. 
Note:  The commencement of demolition works associated with an altered portion of, or an extension 

to, an existing building is considered to be the commencement of building work requiring 
compliance with section 6.6(2) of the Act (including the need for a Construction Certificate) prior 
to any demolition work. See: Over our Dead Body Society Inc v Byron Bay Community 
Association Inc [2001] NSWLEC 125. 

Note:  Construction Certificate Application, PC Service Agreement and Notice of Commencement 
forms can be downloaded from Council’s website www.woollahra.nsw.gov.au 

Note:  It is an offence for any person to carry out the erection of a building in breach of this condition 
and in breach of section 6.6(2) of the Act. 

 Standard Condition: D15 (Autotext DD15) 
 

D.10 Notification of Home Building Act 1989 requirements 
 

a) For the purposes of section 4.17(11) of the Act, the requirements of this condition are 
prescribed as conditions of a development consent for development that involves any residential 
building work within the meaning of the Home Building Act 1989. 

b) Residential building work within the meaning of the Home Building Act 1989 must not be 
carried out unless the Principal Certifier for the development to which the work relates (not 
being the Council) has given the Council written notice of the following information:  
• In the case of work for which a Principal Contractor is required to be appointed:  

- the name and licence number of the Principal Contractor, and 
- the name of the insurer by which the work is insured under Part 6 of that Act, 

• In the case of work to be done by an Owner-builder:  
- the name of the Owner-builder, and 

http://www.woollahra.nsw.gov.au/
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- if the Owner-builder is required to hold an Owner-builder permit under that Act, the 
number of the Owner-builder permit. 

c) If arrangements for doing the residential building work are changed while the work is in progress 
so that the information notified under subclause (2) becomes out of date, further work must not 
be carried out unless the Principal Certifier for the development to which the work relates (not 
being the Council) has given the Council written notice of the updated information. 

d) This clause does not apply in relation to Crown building work that is certified, in accordance with 
section 6.28 of the Act, to comply with the Building Code of Australia. 

  Standard Condition: D17 (Autotext DD17) 
 

D.11 Establishment of Boundary Location, Building Location and Datum 
 

Prior to the commencement of any work the Principal Contractor or Owner-builder must 
ensure that a surveyor registered under the Surveying and Spatial Information Act 2002 sets 
out: 
a) the boundaries of the site by permanent marks (including permanent recovery points), 
b) the location and level of foundation excavations, footings, walls and slabs by 

permanent marks, pegs or profiles relative to the boundaries of the land and relative to 
Australian Height Datum (AHD) in compliance with the approved plans, 

c) establishes a permanent datum point (bench mark) within the boundaries of the site 
relative to AHD, and 

d) provides a copy of a survey report by the registered surveyor detailing, the title 
boundaries, pegs/profiles, recovery points and bench mark locations as established 
pursuant to this condition to the Principal Certifier. 

 
Note:  Where the Principal Contractor or Owner-builder notes any discrepancy between the approved 

development consent and the Construction Certificate, especially in relation to the height, 
location or external configuration of the building (but not limited to these issues) the Principal 
Contractor or Owner-builder should not proceed until satisfied that the variations as shown are 
consistent with the consent.  Failure to do so may result in a breach of development consent. 

Note:  On larger developments, or where boundary redefinition is required, the placement of new State 
Survey Marks as permanent marks should be considered by the registered surveyor. 

  Standard Condition: D18 (Autotext DD18) 
 

D.12 Construction Management Plan 
 
As a result of the site constraints, limited space and access a Construction Management 
Plan (CMP) is to be submitted to Council. Also, due to lack of on-street parking a Work Zone 
may be required during construction. 

 
The Principal Contractor or Owner must submit an application for approval of the CMP by 
Council’s Traffic Engineer and pay all fees associated with the application.  
 
The CMP must be submitted as a self-contained document that outlines the nature of the 
construction project and as applicable, include the following information: 
a) Detail the scope of the works to be completed including details of the various stages, 

e.g. demolition, excavation, construction etc. and the duration of each stage. 
b) Identify local traffic routes to be used by construction vehicles. 
c) Identify ways to manage construction works to address impacts on local traffic routes. 
d) Identify other developments that may be occurring in the area and identify ways to 

minimise the cumulative traffic impact of these developments. Should other 
developments be occurring in close proximity (500m or in the same street) to the 
subject site, the developer/builder is to liaise fortnightly with the other 
developers/builders undertaking work in the area in order to minimise the cumulative 
traffic and parking impacts of the developments.   

e) Detail how construction workers will travel to and from the site and parking 
arrangements for those that drive. 
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f) Identify any proposed road closures, temporary traffic routes, loss of pedestrian or 
cyclist access or reversing manoeuvres onto a public road and provide Traffic Control 
Plans (TCPs) prepared by an accredited RMS Red or Orange card holder to manage 
these temporary changes. 

g) Detail the size (including dimensions), numbers and frequency of arrival of the 
construction vehicles that will service the site for each stage of works. 

h) Provide for the standing of vehicles during construction.  
i) If construction vehicles are to be accommodated on the site, provide a scaled drawing 

showing where these vehicles will stand and the vehicle swept path to show that these 
vehicles can access and egress the site in a forward direction (including dimensions 
and all adjacent traffic control devices, such as parking restrictions, pedestrian 
facilities, kerb extensions, etc.). 

j) If trucks are to be accommodated on Council property, provide a scaled drawing 
showing the location of any proposed Works Zone (including dimensions and all 
adjacent traffic control devices, such as parking restrictions, pedestrian facilities, kerb 
extensions, etc.). 

k) Show the location of any site sheds and any anticipated use of cranes and concrete 
pumps and identify the relevant permits that will be required. 

l) If a crane/s are to be accommodated on site, detail how the crane/s will be erected and 
removed, including the location, number and size of vehicles involved in the 
erection/removal of the crane/s, the duration of the operation and the proposed day 
and times, any full or partial road closures required to erect or remove the crane/s and 
appropriate Traffic Control Plans (TCPs) prepared by an approved RMS Red or 
Orange Card holder. 

m) Make provision for all materials, plant, etc. to be stored within the development site at 
all times during construction. 

n) State that any oversized vehicles proposed to operate on Council property (including 
Council approved Works Zones) will attain a Permit to Stand Plant on each occasion 
(Note: oversized vehicles are vehicles longer than 7.5m or heavier than 4.5T.)   

o) Show the location of any proposed excavation and estimated volumes. 
p) When demolition, excavation and construction works are to be undertaken on school 

days, all vehicular movements associated with this work shall only be undertaken 
between the hours of 9.30am and 2.30pm, in order to minimise disruption to the traffic 
network during school pick up and drop off times. 

q) Show the location of all Tree Protection (Exclusion) zones (Note: storage of building 
materials or access through Reserve will not be permitted without prior approval by 
Council). 

 
Note: A minimum of eight weeks will be required for assessment. Work must not commence until the 

Construction Management Plan is approved.  Failure to comply with this condition may result in 
fines and proceedings to stop work. 
Standard Condition: D9 (Autotext: DD9) 

 
D.13 Subdivision of Land - Construction Certificate, Appointment of Principal Certifier, and 

Notice of Commencement (Part 6, Division 6.4 of the Act) 
 

Subdivision work in accordance with a development consent must not be commenced until:  
a) A Construction Certificate for the subdivision work has been issued by the consent 

authority, the Council (if the Council is not the consent authority) or an accredited 
certifier, and 

b) The person having the benefit of the development consent has appointed a Principal 
Certifier for the subdivision work, and 

c) The Principal Certifier has, no later than 2 days before the subdivision work 
commences:  
• notified the consent authority and the Council (if the Council is not the consent 

authority) of his or her appointment, and 
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• notified the person having the benefit of the development consent of any critical 
stage inspections and other inspections that are to be carried out in respect of the 
subdivision work, and 

• the person having the benefit of the development consent has given at least 2 
days’ notice to the council of the person’s intention to commence the subdivision 
work. 

 
Note: Only Council can issue a Construction Certificate for subdivision work. Only Council can act as 

the PC for subdivision work. 
Note:  Construction Certificate Application, PC Service Agreement and Notice of Commencement 

forms can be downloaded from Council’s website Error! Hyperlink reference not valid. 
Note:  It is an offence for any person to carry out subdivision work in breach of this condition and in 

breach of section 6.6 (2) of the Act. 
Note:   A plan of subdivision cannot be registered under the Conveyancing Act 1919 unless a 

Subdivision Certificate has been issued for the subdivision. 
  Standard Condition: D16 (Autotext DD16) 
 
E. Conditions which must be satisfied during any development work 
 
E.1 Compliance with BCA and Insurance Requirements under the Home Building Act 1989 

For the purposes of section 4.17(11) of the Act, the following condition is prescribed in 
relation to a development consent for development that involves any building work:  
a) that the work must be carried out in accordance with the requirements of the Building 

Code of Australia (BCA), 
b) in the case of residential building work for which the Home Building Act 1989 requires 

there to be a contract of insurance in force in accordance with Part 6 of that Act, that 
such a contract of insurance is in force before any building work authorised to be 
carried out by the consent commences. 

 
This condition does not apply:  
a) to the extent to which an exemption is in force under clause 187 or 188, subject to the 

terms of any condition or requirement referred to in clause 187 (6) or 188 (4) of the 
Regulation, or 

b) to the erection of a temporary building. 
 
In this clause, a reference to the BCA is a reference to that Code as in force on the date the 
application for the relevant Construction Certificate is made. 
 
Note:  All new guttering is to comply with the provisions of Part 3.5.2 of the Building Code of Australia. 

  Standard Condition: E1 (Autotext EE1) 
 

E.2 Compliance with Australian Standard for Demolition 
 
Demolition of buildings and structures must comply with Australian Standard AS 2601—
2001: The Demolition of Structures. 

 Standard Condition: E2 (Autotext EE2) 
 
E.3 Requirement to Notify about New Evidence 
 

Any new information which comes to light during remediation, demolition or construction 
works which has the potential to alter previous conclusions about site contamination, 
heritage significance, threatened species or other relevant matters must be immediately 
notified to Council and the Principal Certifier. 

 Standard Condition: E4 (Autotext EE4) 
 
  

http://www.legislation.nsw.gov.au/summarize/inforce/s/1/?xref=RecordType%3DACTTOC%20AND%20Year%3D1989%20AND%20Actno%3D147&nohits=y
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E.4 Critical Stage Inspections 
 
Critical stage inspections must be called for by the Principal Contractor or Owner-builder as 
required by the Principal Certifier, any PC service agreement, the Act and the Regulation. 
 
Work must not proceed beyond each critical stage until the Principal Certifier is satisfied that 
work is proceeding in accordance with this consent, the Construction Certificate(s) and the 
Act. 
 
Critical stage inspections means the inspections prescribed by the Regulations for the 
purposes of section 6.5 of the Act or as required by the Principal Certifier and any PC 
Service Agreement. 
 
Note:  The PC may require inspections beyond mandatory critical stage inspections in order that the 

PC be satisfied that work is proceeding in accordance with this consent. 
Note:  The PC may, in addition to inspections, require the submission of Compliance Certificates, 

survey reports or evidence of suitability in accordance with Part A2.2 of the BCA in relation to 
any matter relevant to the development. 

  Standard Condition: E5 (Autotext EE5) 
 
E.5 Hours of Work –Amenity of the Neighbourhood 

 
a) No work must take place on any Sunday or public holiday. 
b) No work must take place before 7am or after 5pm any weekday. 
c) No work must take place before 7am or after 1pm any Saturday.  
d) The following work must not take place before 9am or after 4pm any weekday, or 

before 9am or after 1pm any Saturday or at any time on a Sunday or public holiday: 
  (i) piling,  
  (ii) piering, 
  (iii) rock or concrete cutting, boring or drilling, 
  (iv) rock breaking, 
  (v) rock sawing, 
  (vi) jack hammering, or  
  (vii) machine excavation. 
e) No loading or unloading of material or equipment associated with the activities listed in 

part d) above must take place before 9am or after 4pm any weekday, or before 9am or 
after 1pm any Saturday or at any time on a Sunday or public holiday.  

f) No operation of any equipment associated with the activities listed in part d) above 
must take place before 9am or after 4pm any weekday, or before 9am or after 1pm any 
Saturday or at any time on a Sunday or public holiday.  

g) No rock excavation being cutting, boring, drilling, breaking, sawing , jack hammering or 
bulk excavation of rock, must occur without a 15 minute break every hour. 

 
This condition has been imposed to mitigate the impact of work upon the amenity of the 
neighbourhood.  Impact of work includes, but is not limited to, noise, vibration, dust, odour, 
traffic and parking impacts. 
 
Note:  The use of noise and vibration generating plant and equipment and vehicular traffic, including 

trucks in particular, significantly degrade the amenity of neighbourhoods and more onerous 
restrictions apply to these activities.  This more invasive work generally occurs during the 
foundation and bulk excavation stages of development.  If you are in doubt as to whether or not 
a particular activity is considered to be subject to the more onerous requirement (9am to 4pm 
weekdays and 9am to 1pm Saturdays) please consult with Council. 

Note:  Each and every breach of this condition by any person may be subject to a separate penalty 
infringement notice or prosecution. 

Note:  The delivery and removal of plant, equipment and machinery associated with wide loads subject 
to RMS and NSW Police restrictions on their movement outside the approved hours of work will 
be considered on a case by case basis. 
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Note:  Compliance with these hours of work does not affect the rights of any person to seek a remedy 
to offensive noise as defined by the Protection of the Environment Operations Act 1997, the 
Protection of the Environment Operations (Noise Control) Regulation 2017. 

Note:  NSW EPA Noise Guide is available at www.epa.nsw.gov.au/noise/nglg.htm  
  Standard Condition: E6 (Autotext EE6) 
 
E.6 Public Footpaths – Safety, Access and Maintenance 

 
The Principal Contractor or Owner-builder and any other person acting with the benefit of this 
consent must: 
a) Not erect or maintain any gate or fence swing out or encroaching upon the road or the 

footway. 
b) Not use the road or footway for the storage of any article, material, matter, waste or 

thing. 
c) Not use the road or footway for any work. 
d) Keep the road and footway in good repair free of any trip hazard or obstruction. 
e) Not stand any plant and equipment upon the road or footway. 
f) Provide a clear safe pedestrian route a minimum of 1.5m wide. 
g) Protect heritage listed street name inlays in the footpath which are not to be removed 

or damaged during development. 
 
This condition does not apply to the extent that a permit or approval exists under the section 
148B of the Road Transport Act 2013, section 138 of the Roads Act 1993 or section 68 of the 
Local Government Act 1993 except that at all time compliance is required with: 
a) Australian Standard AS 1742 (Set): Manual of uniform traffic control devices and all 

relevant parts of this set of standards. 
b) Australian Road Rules. 
 
Note: Section 73 of the Road Transport (Safety and Traffic Management) Act 1999 allows the NSW 

Police to close any road or road related area to traffic during any temporary obstruction or 
danger to traffic or for any temporary purpose.   

Note: Section 138 of the Roads Act 1993 provides that a person must not:  
• erect a structure or carry out a work in, on or over a public road, or 
• dig up or disturb the surface of a public road, or 
• remove or interfere with a structure, work or tree on a public road, or 
• pump water into a public road from any land adjoining the road, or 
• connect a road (whether public or private) to a classified road, 

otherwise than with the consent of the appropriate roads authority.  
Note: Section 68 of the Local Government Act 1993 provides that a person may carry out certain 

activities only with the prior approval of the Council including: 
• Part C Management of waste: 

a. For fee or reward, transport waste over or under a public place 
b.  Place waste in a public place 
c.  Place a waste storage container in a public place. 

• Part E Public roads:  
a. Swing or hoist goods across or over any part of a public road by means of a lift, hoist 

or tackle projecting over the footway 
b. Expose or allow to be exposed (whether for sale or otherwise) any article in or on or 

so as to overhang any part of the road or outside a shop window or doorway abutting 
the road, or hang an article beneath an awning over the road. 

 Standard Condition: E7 (Autotext EE7) 
 
E.7 Maintenance of Environmental Controls 
 

The Principal Contractor or Owner-builder must ensure that the following monitoring, 
measures and controls are maintained: 
a) erosion and sediment controls,  
b) dust controls,  
c) dewatering discharges,  

http://www.epa.nsw.gov.au/noise/nglg.htm
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d) noise controls, 
e) vibration monitoring and controls, 
f) ablutions. 
 Standard Condition: E11 

 
E.8 Support of Adjoining Land and Buildings 
 

A person must not to do anything on or in relation to the site (the supporting land) that 
removes the support provided by the supporting land to any other land (the supported land) 
or building (the supported building).  
 
For the purposes of this condition, supporting land includes the natural surface of the site, 
the subsoil of the site, any water beneath the site, and any part of the site that has been 
reclaimed. 
 
Note:  This condition does not authorise any trespass or encroachment upon any adjoining or 

supported land or building whether private or public.  Where any underpinning, shoring, soil 
anchoring (temporary or permanent) or the like is considered necessary upon any adjoining or 
supported land by any person the Principal Contractor or Owner-builder must obtain: 
a. the consent of the owners of such adjoining or supported land to trespass or encroach, or 
b. an access order under the Access to Neighbouring Land Act 2000, or 
c. an easement under section 88K of the Conveyancing Act 1919, or 
d. an easement under section 40 of the Land and Environment Court Act 1979 as 
appropriate. 

Note:  Section 177 of the Conveyancing Act 1919 creates a statutory duty of care in relation to support 
of land. Accordingly, a person has a duty of care not to do anything on or in relation to land 
being developed (the supporting land) that removes the support provided by the supporting land 
to any other adjoining land (the supported land). 

Note:  Clause 20 of the Roads Regulation 2008 prohibits excavation in the vicinity of roads as follows: 
“Excavations adjacent to road - A person must not excavate land in the vicinity of a road if the 
excavation is capable of causing damage to the road (such as by way of subsidence) or to any 
work or structure on the road.”  Separate approval is required under the Roads Act 1993 for any 
underpinning, shoring, soil anchoring (temporary)) or the like within or under any road.  Council 
will not give approval to permanent underpinning, shoring, soil anchoring within or under any 
road. 

Note:  The encroachment of work or the like is a civil matter of trespass or encroachment and Council 
does not adjudicate or regulate such trespasses or encroachments except in relation to 
encroachments upon any road, public place, Crown land under Council’s care control or 
management, or any community or operational land as defined by the Local Government Act 
1993. 

  Standard Condition: E13 (Autotext EE13) 
 

E.9 Erosion and Sediment Controls – Maintenance 
 

The Principal Contractor or Owner-builder must maintain water pollution, erosion and 
sedimentation controls in accordance with:  
a) the Soil and Water Management Plan required under this consent, 
b) “Do it Right On Site, Soil and Water Management for the Construction Industry” 

published by the Southern Sydney Regional Organisation of Councils, 2001, and  
c) “Managing Urban Stormwater - Soils and Construction” 2004 published by the NSW 

Government (The Blue Book). 
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Where there is any conflict The Blue Book takes precedence. 

 
 
Note:  A failure to comply with this condition may result in penalty infringement notices, prosecution, 

notices and orders under the Act and/or the Protection of the Environment Operations Act 1997 
without any further warning.  It is a criminal offence to cause, permit or allow pollution. 

Note:  Section 257 of the Protection of the Environment Operations Act 1997 provides that “the 
occupier of premises at or from which any pollution occurs is taken to have caused the 
pollution”. 

 
Warning: Irrespective of this condition any person occupying the site may be subject to proceedings 

under the Protection of the Environment Operations Act 1997 where pollution is caused, 
permitted or allowed as the result of the occupation of the land being developed whether or 
not they actually cause the pollution. 

 Standard Condition: E15 (Autotext EE15) 
 

E.10 Disposal of Site Water During Construction 
 
The Principal Contractor or Owner-builder must ensure: 
a) Prior to pumping any water into the road or public stormwater system that approval is 

obtained from Council under section 138(1)(d) of the Roads Act 1993. 
b) That water pollution, as defined by the Protection of the Environment Operations Act 

1997, does not occur as the result of the discharge to the road, public stormwater 
system or other place or any site water. 

c) That stormwater from any roof or other impervious areas is linked, via temporary 
downpipes and stormwater pipes, to a Council approved stormwater disposal system 
immediately upon completion of the roof installation or work creating other impervious 
areas.  

 
Note:  This condition has been imposed to ensure that adjoining and neighbouring land is not 

adversely affected by unreasonable overland flows of stormwater and that site water does not 
concentrate water such that they cause erosion and water pollution. 

  Standard Condition: E17 (Autotext EE17) 
 
E.11 Check Surveys - boundary location, building location, building height, stormwater 

drainage system and flood protection measures relative to Australian Height Datum 
 

The Principal Contractor or Owner-builder must ensure that a registered surveyor carries out 
check surveys and provides survey certificates confirming the location of the building(s), 
ancillary works, flood protection works and the stormwater drainage system relative to the 
boundaries of the site and that the height of buildings, ancillary works, flood protection works 
and the stormwater drainage system relative to Australian Height Datum complies with this 
consent at the following critical stages. 
 
The Principal Contractor or Owner-builder must ensure that work must not proceed beyond 
each of the following critical stages until compliance has been demonstrated to the Principal 
Certifier’s satisfaction: 
a) Upon the completion of foundation walls prior to the laying of any floor or the pouring of 

any floor slab and generally at damp proof course level. 
b) Upon the completion of formwork for floor slabs prior to the laying of any floor or the 

pouring of any concrete and generally at each storey. 
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c) Upon the completion of formwork or framework for the roof(s) prior to the laying of any 
roofing or the pouring of any concrete roof. 

d) Upon the completion of formwork and steel fixing prior to pouring of any concrete for 
any ancillary structure, flood protection work, swimming pool or spa pool or the like. 

e) Upon the completion of formwork and steel fixing prior to pouring of any concrete for 
driveways showing transitions and crest thresholds confirming that driveway levels 
match Council approved driveway crossing levels and minimum flood  levels. 

f) Stormwater drainage Systems prior to back filling over pipes confirming location, height 
and capacity of works. 

g) Flood protection measures are in place confirming location, height and capacity. 
 
Note:  This condition has been imposed to ensure that development occurs in the location and at the 

height approved under this consent.  This is critical to ensure that building are constructed to 
minimum heights for flood protection and maximum heights to protect views and the amenity of 
neighbours. 

  Standard Condition: E20 (Autotext EE20) 
 

E.12 Placement and Use of Skip Bins 
 

The Principal Contractor or Owner-builder must ensure that all waste storage containers, 
including but not limited to skip bins, must be stored within the site unless: 
 
a) Activity Approval has been issued by Council under section 68 of the Local 

Government Act 1993 to place the waste storage container in a public place; and 
b) where located on the road it is located only in a positions where a vehicle may lawfully 

park in accordance with the Australian Road Rules. 
 
Note:  Waste storage containers must not be located on the footpath without a site specific activity 

approval.  Where such site specific activity approval is granted a 1.5m wide clear path of travel 
is maintained free of any trip hazards. 

  Standard Condition: E21 (Autotext EE21) 
 
E.13 Prohibition of Burning 
 

There must be no burning of any waste or other materials.  The burning of copper chrome 
arsenate (CCA) or pentachlorophenol (PCP) treated timber is prohibited in all parts of NSW.   
 
All burning is prohibited in the Woollahra local government area. 
 
Note:  Pursuant to the Protection of the Environment Operations (Clean Air) Regulation 2010 all 

burning (including burning of vegetation and domestic waste) is prohibited except with approval.  
No approval is granted under this consent for any burning. 

 Standard Condition: E22 (Autotext EE22) 
 
E.14 Dust Mitigation 
 

Dust mitigation must be implemented in accordance with “Dust Control - Do it right on site” 
published by the Southern Sydney Regional Organisation of Councils. 
 
This generally requires: 
a) Dust screens to all hoardings and site fences.  
b) All stockpiles or loose materials to be covered when not being used. 
c) All equipment, where capable, being fitted with dust catchers. 
d) All loose materials being placed bags before placing into waste or skip bins. 
e) All waste and skip bins being kept covered when not being filled or emptied. 
f) The surface of excavation work being kept wet to minimise dust.  
g) Landscaping incorporating trees, dense shrubs and grass being implemented as soon 

as practically possible to minimise dust.  
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Note:  “Dust Control - Do it right on site” can be downloaded from Council’s website 
www.woollahra.nsw.gov.au or obtained from Council’s office. 

Note: Special precautions must be taken when removing asbestos or lead materials from 
development sites.  Additional information can be obtained from www.safework.nsw.gov.au 
and www.epa.nsw.gov.au.  Other specific conditions and advice may apply. 

Note: Demolition and construction activities may affect local air quality and contribute to urban air 
pollution. The causes are dust, smoke and fumes coming from equipment or activities, and 
airborne chemicals when spraying for pest management. Precautions must be taken to prevent 
air pollution. 

  Standard Condition: E23 (Autotext EE23) 
 
E.15 Swimming and Spa Pools – Temporary Child Resistant Barriers and other Matters 
 

Temporary child-resistant barriers must be installed in compliance with the Swimming Pools 
Act 1992 and Building Code of Australia where any swimming pool or spa pool, as defined by 
the Swimming Pools Act 1992, contains more than 300mm in depth of water at any time.   
 
Permanent child-resistant barriers must be installed in compliance with the Swimming Pools 
Act 1992 and the Building Code of Australia as soon as practical. 
 
Backwash and any temporary dewatering from any swimming pool or spa pool as defined by 
the Swimming Pools Act 1992 must be discharged to the sewer in compliance with clause 
10.9 (Figure 10.2) of AS/NZS 3500.2.2:1996. 
 
Note:  This condition does not prevent Council from issuing an order pursuant to section 23 of the 

Swimming Pool Act 1992 or taking such further action as necessary for a breach of this 
condition or the Swimming Pools Act 1992. 

  Standard Condition: E26 
 

E.16 Site Waste Minimisation and Management – Demolition  
 
In order to maximise resource recovery and minimise residual waste from demolition 
activities: 
a) the provisions of the Site Waste Minimisation and Management Plan (SWMMP) are to 

be implemented at all times during the course of the work, 
b) an area is to be allocated for the storage of materials for use, recycling and disposal 

(giving consideration to slope, drainage, location of waterways, stormwater outlets, 
vegetation and access and handling requirements), 

c) provide separate collection bins and/or areas for the storage of residual waste, 
d) clearly ‘signpost’ the purpose and content of the bins and/or storage areas, 
e) implement measures to prevent damage by the elements, odour, health risks and 

windborne litter, and  
f) minimise site disturbance, limiting unnecessary excavation. 
 
When implementing the SWMMP the Applicant must ensure: 
a) footpaths, public reserves and street gutters are not used as places to store demolition 

waste or materials of any kind without Council approval, 
b) any material moved offsite is transported in accordance with the requirements of the 

Protection of the Environment Operations Act 1997, 
c) waste is only transported to a place that can lawfully be used as a waste facility, 
d) generation, storage, treatment and disposal of hazardous waste and special waste 

(including asbestos) is conducted in accordance with relevant waste legislation 
administered by the NSW Environment Protection Authority, and relevant occupational 
health and safety legislation administered by SafeWork NSW, and  

e) evidence such as weighbridge dockets and invoices for waste disposal or recycling 
services are retained. 

 

http://www.woollahra.nsw.gov.au/
http://www.safework.nsw.gov.au/
http://www.epa.nsw.gov.au/
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Note:  Materials that have an existing reuse or recycling market should not be disposed of in a 
land fill. Reuse and recycling opportunities are decreased when asbestos is not carefully 
removed and segregated from other waste streams. 
Standard Condition: E31 (Autotext EE31) 

 
E.17 Site Waste Minimisation and Management – Construction  

 
In order to maximise resource recovery and minimise residual waste from construction 
activities: 
a) the provisions of the Site Waste Minimisation and Management Plan (SWMMP) are to 

be implemented at all times during the course of the work, 
b) arrange for the delivery of materials so that materials are delivered ‘as needed’ to 

prevent the degradation of materials through weathering and moisture damage, 
c) consider organising to return excess materials to the supplier or manufacturer, 
d) allocate an area for the storage of materials for use, recycling and disposal 

(considering slope, drainage, location of waterways, stormwater outlets and 
vegetation), 

e) clearly ‘signpost’ the purpose and content of the storage areas, 
f) arrange contractors for the transport, processing and disposal of waste and recycling 

and ensure that all contractors are aware of the legal requirements for disposing of 
waste, 

g) promote separate collection bins or areas for the storage of residual waste, 
h) implement measures to prevent damage by the elements, odour and health risks, and 

windborne litter, 
i) minimise site disturbance and limit unnecessary excavation,  
j) ensure that all waste is transported to a place that can lawfully be used as a waste 

facility, and  
k) retain all records demonstrating lawful disposal of waste and keep them readily 

accessible for inspection by regulatory authorities such as Council, the NSW EPA or 
SafeWork NSW. 
Standard Condition: E32 (Autotext EE32) 

 
E.18 Asbestos Removal 
 

All asbestos removal work must be carried out safely according to NSW work health and 
safety legislation. 
 
Where hazardous material, including bonded or friable asbestos has been identified in 
accordance with the conditions in Section B above, and such material must be demolished, 
disturbed and subsequently removed, all such works must comply with the following criteria: 
a) Be undertaken by contractors who hold a current SafeWork NSW “demolition licence” 

and a current SafeWork NSW “Class A licence” for friable asbestos removal.  
b) Be carried out in accordance with the relevant SafeWork NSW codes of practice. 
c) No asbestos products may be reused on the site. 
d) No asbestos laden skip or bins shall be left in any public place. 
 
Note: This condition is imposed to protect the health and safety of persons working on the site and the 

public 
Standard Condition: E39 
 

E.19 Classification of Hazardous Waste 
 

Prior to the exportation of hazardous waste (including hazardous fill or soil) from the site, the 
waste materials must be classified in accordance with the provision of the Protection of the 
Environment Operations Act 1997 and the NSW EPA Waste Classification Guidelines, Part1: 
Classifying Waste, 2014. 
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Note: This condition is imposed to ensure that where hazardous waste will be removed from a site an 
asbestos licensed contractor can definitively determine where the waste may be legally taken 
for disposal. 
Standard Condition: E40 

 
E.20 Disposal of Asbestos and Hazardous Waste 
 

Asbestos and hazardous waste, once classified in accordance with the hazardous waste 
classification condition above must only be transported to waste facilities licensed to accept 
asbestos and appropriate classifications of hazardous waste. 
 
Note: This condition is imposed to ensure that asbestos and other hazardous waste is disposed of 

lawfully under the Protection of the Environment Operations Act 1997 and relevant NSW EPA 
requirements. 
Standard Condition: E41 

 
E.21 Asbestos Removal Signage 

 
Standard commercially manufactured signs containing the words "DANGER ASBESTOS 
REMOVAL IN PROGRESS" measuring not less than 400mm x 300mm are to be erected in 
prominent visible positions on the site when asbestos is being removed. 
 
Note: This condition is imposed to ensure awareness of any hazard to the health and safety of 

persons working on the site and public. 
Standard Condition: E42 

 
E.22 Notification of Asbestos Removal 

 
In addition to the requirements for licensed asbestos removalists to give written notice to 
SafeWork NSW all adjoining properties and those opposite the development site must be 
notified in writing of the dates and times when asbestos removal is to be conducted.   
 
The notification is to identify the licensed asbestos removal contractor and include a contact 
person for the site together with telephone and facsimile numbers and email addresses. 
 
Note: This condition has been imposed to ensure that local residents are informed and have adequate 

communication facilitated for incidents of asbestos removal. 
Standard Condition: E43 

 
E.23 Tree Preservation 

 
All persons must comply with Chapter E.3 – Tree Management of Council’s Development 
Control Plan (DCP) 2015, other than where varied by this consent. The DCP applies to any 
tree with a height greater than 5 metres or a diameter spread of branches greater than 3 
metres. 
 
General Protection Requirements 
 
a) The TPZ must be maintained during all development work unless otherwise specified 

within these conditions of consent. 
b) Excavation must cease where tree roots with a diameter exceeding 50mm are 

exposed. The principal contractor must procure an inspection of the exposed tree roots 
by an arborist with a minimum AQF Level 5 qualification. Excavation must only 
recommence with the implementation of the recommendations of the arborist. 

c) Where there is damage to any part of a tree the principal contractor must procure an 
inspection of the tree by a qualified arborist immediately. The principal contractor must 
immediately implement treatment as directed by the arborist. The arborist is to supply a 
detailed report to the appointed certifier. 
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Note: Trees must be pruned in accordance with Australian Standard AS 4373 “Pruning of Amenity 
Trees” and WorkCover NSW Code of Practice Amenity Tree Industry. 

 
E.24 Replacement/Supplementary trees which must be planted  

 
Any replacement or supplementary tree shall be grown in accordance with Tree stock for 
landscape use (AS 2303:2018). The replacement tree shall be planted in deep soil landscaped 
area and maintained in a healthy and vigorous condition. If the replacement tree is found to be 
faulty, damaged, dying or dead before it attains a size whereby it becomes a prescribed tree 
in accordance with Chapter E.3 of Council’s Development Control Plan, it must be replaced 
with another of the same species which complies with the criteria outlined below. 
 

Species/Type Planting/Location Container 
Size/Size of Tree 
(at planting) 

Minimum 
Dimensions at 
Maturity (metres) 
 

2 x Waterhousia 
floribunda (Weeping 
Lilly Pilly) 

Either side of front driveway 
entrance – as plotted on the 
submitted Conzept Landscape 
Plan (LPDA 21-343/2) 

100 litre 9 x 6 metres 

1 x Lophostemon 
confertus (Brushbox) 

In the Council nature strip area 
on Eastern side of driveway 
entrance. 

100 litre 10 x 7 metres 

2 x Backhousia citiodora 
(Lemon scented Myrtle) 

Rear communal open space 
area 

100 litre 9 x 6 metres 

1 x Banksia integrifolia 
(Coastal Banksia) 

Rear communal open space 
area 

100 litre 9 x 6 metres 

2 x Elaeocarpus 
reticulatus (Blueberry 
Ash) 

Rear garden area either side 
of pool. * 1 tree per yard 

75 litre 7 x 5 metres 

 
The project arborist shall document compliance with the above condition. 

 
E.25 Level changes in the vicinity of trees  

 
No level changes shall occur within the specified radius from the trunks of the following trees.  
 

Council 
Ref No. 

Species Location Radius from 
centre of trunk 
(metres) 
 

18 Melaleuca quinquenervia 
(Broad-leaved Paperbark) 

Rear of 31 Birriga Road.  
 

7.2 metres 

19 Howea forsteriana (Kentia 
palm) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural 
Impact Assessment- Tree Location 
Plan, dated 20/5/2022. 

 
2 metres 

 
The project arborist shall document compliance with the above condition. 
 

E.26 Hand excavation within tree root zones  
  

Excavation undertaken within the specified radius from the trunks of the following trees shall 
be hand dug.  
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Council 
Ref No. 

Species Location Radius from 
centre of trunk 
(metres) 
 

18 Melaleuca quinquenervia 
(Broad-leaved Paperbark) 

Rear of 31 Birriga Road.  
 

7.2 metres 

19 Howea forsteriana (Kentia 
palm) 
 

Refer to Appendix A of the submitted 
Updated Lee Hancock Arboricultural 
Impact Assessment- Tree Location 
Plan, dated 20/5/2022. 

2 metres 

20 Ficus microcarpa var. ‘Hillii’ 
(Hills Weeping Fig) 

Street tree located on Old South 
Head Road 

15 metres 

Street tree Lophostemon confertus 
(Brushbox) 

Street tree located on the eastern 
side of the existing driveway on 
Birriga Road. Refer to Appendix A of 
the submitted Updated Lee Hancock 
Arboricultural Impact Assessment- 
Tree Location Plan, dated 20/5/2022. 

6 metres 

 
Small hand tools such as mattocks or using compressed air or water jetting only shall be used. 
Roots with a diameter equal to or in excess of 50mm shall not be severed or damaged unless 
approved in writing by the project arborist.  
 
Mechanical excavation is permitted beyond this radius when root pruning by hand along the 
perimeter line is completed. Exposed roots to be retained shall be covered with mulch or a 
geotextile fabric and kept in a moist condition and prevented from drying out.  
 
All root pruning must be undertaken in accordance with the Australian Standard 4373 “Pruning 
of Amenity Trees” and carried out by a qualified Arborist (minimum qualification of Australian 
Qualification Framework Level 5 or recognised equivalent). 
 
The project arborist shall document compliance with the above condition. 
 

E.27 Footings in the vicinity of trees  
 
Footings for any structure within the specified radius from the trunks of the following trees shall 
be supported using an isolated pier and beam system.  
 

Council 
Ref No. 

Species Location Radius from 
centre of trunk 
(metres) 

18  Melaleuca quinquenervia 
(Broad-leaved Paperbark) 

Rear of 31 Birriga Road.  
 

 
7.2 metres 

19 Howea forsteriana (Kentia 
palm) 
 

Refer to Appendix A of the 
submitted Updated Lee Hancock 
Arboricultural Impact Assessment- 
Tree Location Plan, dated 
20/5/2022. 

 
2 metres 

Street tree Lophostemon confertus 
(Brushbox) 

Street tree located on the eastern 
side of the existing driveway on 
Birriga Road. Refer to Appendix A 
of the submitted Updated Lee 
Hancock Arboricultural Impact 
Assessment- Tree Location Plan, 
dated 20/5/2022. 

 
6 metres 
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Excavations for installation of piers shall be located so that no tree root with a diameter equal 
to or in excess of 50mm is severed or damaged. The smallest possible area shall be excavated 
which allows construction of the pier. The beam is to be placed a minimum of 100mm above 
ground level and is to be designed to bridge all tree roots with a diameter equal to or in excess 
of 50mm.  
 
The project arborist shall document compliance with the above condition. 
 

E.28 Installation of stormwater pipes and pits in the vicinity of trees  
 
Excavation for the installation of stormwater pipes and pits within the specified radius from 
the trunks of the following trees shall be hand dug. 
 

Council 
Ref No. Species Location 

Radius from 
centre of trunk 

(metres) 
 

18  Melaleuca quinquenervia 
(Broad-leaved Paperbark) 

Rear of 31 Birriga Road.  
 

 
7.2 metres 

19 
Howea forsteriana (Kentia 
palm) 

 

Refer to Appendix A of the 
submitted Updated Lee Hancock 

Arboricultural Impact 
Assessment- Tree Location 

Plan, dated 20/5/2022. 

 
2 metres 

20 
Ficus microcarpa var. ‘Hillii’ 

(Hills Weeping Fig) 
 

Street tree located on Old South 
Head Road 

 
15 metres 

 
Any roots greater than 40mm diameter uncovered for the installation of stormwater pipes and 
pits shall not be severed and remain in situ bridging across the excavated trench. Pipes shall 
be guided under any roots greater than 40mm bridging across excavated trenches. Stormwater 
pits shall be positioned so that no roots greater then 40mm diameter are severed.  
 
The project arborist shall document compliance with the above condition. 

 
E.29 Compliance with Construction Management Plan 
 

All development activities and traffic movements must be carried out in accordance with the 
approved Construction Management Plan (CMP). All controls in the CMP must be 
maintained at all times. A copy of the CMP must be kept on-site at all times and made 
available to the Principal Certifier or Council on request. 
 
Note:  Irrespective of the provisions of the Construction Management Plan the provisions of traffic and 

parking legislation prevails. 
  Standard Condition: E3 (Autotext EE3) 

 
E.30 Compliance with Geotechnical / Hydrogeological Monitoring Program 
 

Excavation must be undertaken in accordance with the recommendations of the 
Geotechnical / Hydrogeological Monitoring Program and any oral or written direction of the 
supervising professional engineer. 
 
The Principal Contractor and any sub-contractor must strictly follow the Geotechnical / 
Hydrogeological Monitoring Program for the development including, but not limited to: 
a) the location and type of monitoring systems to be utilised, 
b) recommended hold points to allow for inspection and certification of geotechnical and 

hydrogeological measures by the professional engineer, and 
c) the contingency plan. 
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Note:  The consent authority cannot require that the author of the geotechnical/hydrogeological report 
submitted with the development application to be appointed as the professional engineer 
supervising the work however, it is the Council’s recommendation that the author of the report 
be retained during the construction stage. 

  Standard Condition: E12 (Autotext EE12) 
 
E.31 Vibration Monitoring 
 

Vibration monitoring equipment must be installed and maintained, under the supervision of a 
professional engineer with expertise and experience in geotechnical engineering, between 
any potential source of vibration and any building identified by the professional engineer as 
being potentially at risk of movement or damage from settlement and/or vibration during the 
excavation and during the removal of any excavated material from the land being developed. 
 
If vibration monitoring equipment detects any vibration at the level of the footings of any 
adjacent building exceeding the peak particle velocity adopted by the professional engineer 
as the maximum acceptable peak particle velocity an audible alarm must activate such that 
the Principal Contractor and any sub-contractor are easily alerted to the event.   
 
Where any such alarm triggers all excavation works must cease immediately. 
Prior to the vibration monitoring equipment being reset by the professional engineer and any 
further work recommencing the event must be recorded and the cause of the event identified 
and documented by the professional engineer. 
 
Where the event requires, in the opinion of the professional engineer, any change in work 
practices to ensure that vibration at the level of the footings of any adjacent building does not 
exceed the peak particle velocity adopted by the professional engineer as the maximum 
acceptable peak particle velocity these changes in work practices must be documented and 
a written direction given by the professional engineer to the Principal Contractor and any 
sub-contractor clearly setting out required work practice. 
 
The Principal Contractor and any sub-contractor must comply with all work directions, verbal 
or written, given by the professional engineer. 
 
A copy of any written direction required by this condition must be provided to the Principal 
Certifier within 24 hours of any event. 
 
Where there is any movement in foundations such that damaged is occasioned to any 
adjoining building or such that there is any removal of support to supported land the 
professional engineer, Principal Contractor and any sub-contractor responsible for such work 
must immediately cease all work, inform the owner of that supported land and take 
immediate action under the direction of the professional engineer to prevent any further 
damage and restore support to the supported land. 
 
Note:  professional engineer has the same mean as in clause A1.1 of the BCA. 
Note:  building has the same meaning as in section 1.4 of the Act i.e. “building includes part of a 

building and any structure or part of a structure….” 
Note:  supported land has the same meaning as in the Conveyancing Act 1919. 

  Standard Condition: E14 (Autotext EE14) 
 

E.32 Site Cranes 
 

Site crane(s) and hoist(s) may be erected within the boundary of the land being developed 
subject to compliance with Australian Standards AS 1418, AS 2549 and  
AS 2550 and all relevant parts to these standards.   
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Cranes must not swing or hoist over any public place unless the Principal Contractor or 
Owner-builder have the relevant approval under the Local Government Act 1993, Crown 
Lands Act 1989 or Roads Act 1993. 
 
The crane must not be illuminated outside approved working hours other than in relation to 
safety beacons required by the Civil Aviation Safety Authority under the Civil Aviation Act 
1988 (Cth). 
 
No illuminated sign(s) must be erected upon or displayed upon any site crane. 
 
Note:  Where it is proposed to swing a crane over a public place the Principal Contractor or Owner-

builder must make a separate application to Council under section 68 of the Local Government 
Act 1993 and obtain activity approval from Council prior to swinging or hoisting over the public 
place. 

Note:  Where it is proposed to swing a crane over private land the consent of the owner of that private 
land is required.  Alternatively, the Principal Contractor or Owner-builder must obtain an access 
order under the Access to Neighbouring Land Act 2000 or easement under section 88K of the 
Conveyancing Act 1919 or section 40 of the Land and Environment Court Act 1979 as 
appropriate.  The encroachment of cranes or the like is a civil matter of trespass and 
encroachment.  Council does not adjudicate or regulate such trespasses or encroachments. 

  Standard Condition: E19 (Autotext EE19) 
 
E.33 Compliance with Council’s Specification for Roadworks, Drainage and Miscellaneous 

Works, Road Works and, Work within the Road and Footway 
 

All work carried out on assets which are under Council ownership or will revert to the 
ownership, care, control or management of Council in connection with the development to 
which this consent relates must comply with Council’s Specification for Roadworks, Drainage 
and Miscellaneous Works (2012). 
 
The Owner, Principal Contractor or Owner-builder must meet all costs associated with such 
works. 
 
This condition does not set aside the need to obtain relevant approvals under the Roads Act 
1993 or Local Government Act 1993 for works within roads and other public places. 
 
Note: A copy of Council’s Specification for Roadworks, Drainage and Miscellaneous Works can be 

downloaded from Council’s website www.woollahra.nsw.gov.au 
  Standard Condition: E24 (Autotext EE24) 
 
F. Conditions which must be satisfied prior to any occupation or use of the building (Part 

6 of the Act and Part 8 Division 3 of the Regulation)  
 
F.1 Occupation Certificate (section 6.9 of the Act) 
 

A person must not commence occupation or use of the whole or any part of a new building 
(within the meaning of section 6.10 of the Act) unless an Occupation Certificate has been 
issued in relation to the building or part. 
 
Note:  New building includes an altered portion of, or an extension to, an existing building. 

  Standard Condition: F1 (Autotext FF1) 
 
F.2 Amenity Landscaping 
 

The Owner or Principal Contractor must install all approved amenity landscaping (screen 
planting, soil stabilisation planting, etc.) prior to any occupation or use of the site. 
 

  

http://www.woollahra.nsw.gov.au/
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Note:  This condition has been imposed to ensure that the environmental impacts of the development 
are mitigated by approved landscaping prior to any occupation of the development. 

  Standard Condition: F6 (Autotext FF6) 
 
F.3 Commissioning and Certification of Systems and Works 
 

The Principal Contractor or Owner-builder must submit to the satisfaction of the Principal 
Certifier works-as-executed (WAE) plans, Compliance Certificates and evidence of suitability 
in accordance with Part A2.2 of the BCA confirming that the works, as executed and as 
detailed, comply with the requirement of this consent, the Act, the Regulations, any relevant 
construction certificate, the BCA and relevant Australian Standards. 
 
Works-as-executed plans, Compliance Certificates and evidence of suitability in accordance 
with Part A2.2 of the BCA must include but may not be limited to: 
a) Certification from the supervising professional engineer that the requirement of the 

Geotechnical/Hydrogeological conditions and report recommendations were 
implemented and satisfied during development work. 

b) All flood protection measures. 
c) All garage/car park/basement car park, driveways and access ramps comply with 

Australian Standard AS 2890.1: Off-Street car parking. 
d) All stormwater drainage and storage systems. 
e) All mechanical ventilation systems. 
f) All hydraulic systems. 
g) All structural work. 
h) All acoustic attenuation work. 
i) All waterproofing. 
j) Such further matters as the Principal Certifier may require. 
 
Note:  This condition has been imposed to ensure that systems and works as completed meet 

development standards as defined by the Act, comply with the BCA, comply with this consent 
and so that a public record of works as execute is maintained. 

Note:  The PC may require any number of WAE plans, certificates, or other evidence of suitability as 
necessary to confirm compliance with the Act, Regulation, development standards, BCA, and 
relevant Australia Standards.  As a minimum WAE plans and certification is required for 
stormwater drainage and detention, mechanical ventilation work, hydraulic services (including 
but not limited to fire services). 

Note:  The PC must submit to Council, with any Occupation Certificate, copies of WAE plans, 
Compliance Certificates and evidence of suitability in accordance with Part A2.2 of the BCA 
upon which the PC has relied in issuing any Occupation Certificate. 

  Standard Condition: F7 (Autotext FF7) 
 
F.4 Swimming and Spa Pools – Permanent Child Resistant Barriers and other Matters 
 

Prior to filling any swimming pool, as defined by the Swimming Pools Act 1992: 
a) Permanent child-resistant barriers must be installed in compliance with the Swimming 

Pools Act 1992 and the Building Code of Australia. 
b) The swimming pool must be registered in accordance with section 30B of the 

Swimming Pools Act 1992 on the NSW Government Swimming Pool Register. 
c) The Principal Contractor or Owner must either obtain a certificate of compliance issued 

pursuant to section 22D of the Swimming Pools Act 1992 or an appropriate Occupation 
Certificate authorising use of the swimming pool. 

d) Public pools must comply with the NSW Health Public Swimming Pool and Spa Pool 
Guidelines in force at that time and private pools are encouraged to comply with the 
same standards as applicable. 

e) Water recirculation and filtration systems must be installed in compliance with AS 
1926.3-2010: Swimming pool safety - Water recirculation systems. 

 



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D2 Page 203 

Backwash must be discharged to the sewer in compliance with clause 10.9 (Figure 10.2) of 
AS/NZS 3500.2.2:1996. 
 
Water recirculation and filtration systems must be connected to the electricity supply by a 
timer that limits the systems operation such that it does not operate before 8 am or after 8 
pm on any Sunday or public holiday or before 7 am or after 8 pm on any other day. 
 
Note:  NSW Health guidelines and fact sheets are available at 

www.health.nsw.gov.au/environment/publicpools/Pages/default.aspx 
  Standard Condition: F13 (Autotext FF13) 
 
F.5 Swimming Pool Fencing 

 
Swimming pool fencing is to be constructed in accordance with AS1926-2012 Australian 
Standard Swimming Pool Safety Part 1 – Safety Barriers for Swimming Pools. 
 
Note:  Pools commenced or completed after May 2013 must meet Part 3.9.6 of the BCA AS1926.1-

2012 and AS1926.2-2012 
Standard Condition: F20 (Autotext FF20) 

 
F.6 Certification of Electric Vehicle Charging System 

 
Prior to the issue of any Occupation Certificate or occupation or use of part of the building, 
the Principal Contractor or Owner-builder must submit to the satisfaction of the Principal 
Certifier, certification by a suitably qualified person that the electric vehicle charger points 
and/or electric vehicle circuitry, has been installed in accordance with the construction 
certificate plans and specifications as required by Condition C.9.  
Standard Condition: F22 (Autotext FF22) 
 

F.7 Commissioning and Certification of Public Infrastructure Works 
 

The Principal Contractor or Owner-builder must submit, to the satisfaction of Council, 
certification from a professional engineer that all public infrastructure works have been 
executed in compliance with this consent and with Council’s Specification for Roadworks, 
Drainage and Miscellaneous Works (2012). 

 
The certification must be supported by closed circuit television / video inspection provided on 
DVD of all stormwater drainage together with works-as-executed engineering plans and a 
survey report detailing all finished reduced levels. 
Standard Condition F9 (Autotext FF9) 

 
G. Conditions which must be satisfied prior to the issue of any Subdivision Certificate 
 
G.1 Electricity Substations – Dedication as road and/or easements for access 
 

If an electricity pillar and/or substation is required on the site the owner must dedicate to the 
appropriate energy authority (to its satisfaction), free of cost, an area of land adjoining the 
street alignment to enable an electricity pillar and/or substation to be established.  The size 
and location of the electricity pillar and/or substation is to be in accordance with the 
requirements of the appropriate energy authority and Council.  The opening of any access 
doors must not intrude onto the public road (footway or road pavement). 
 
Documentary evidence of compliance, including correspondence from the energy authority is 
to be provided to the Accredited Certifier prior to issue of the Construction Certificate 
detailing energy authority requirements.  
 
The Accredited Certifier must be satisfied that the requirements of energy authority have 
been met prior to issue of the Subdivision Certificate. 

http://www.health.nsw.gov.au/environment/publicpools/Pages/default.aspx
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Where an electricity pillar and/or substation is provided on the site adjoining the road 
boundary, the area within which the electricity pillar and/or substation is located must be 
dedicated as public road.  Where access is required across the site to access an electricity 
pillar and/or substation an easement for access across the site from the public place must be 
created upon the linen plans burdening the subject site and benefiting the Crown in right of 
New South Wales and any statutory corporation requiring access to the electricity pillar 
and/or substation. 
Standard Condition: G4 (Autotext GG4) 

 
G.2 Creation of Interallotment Drainage Easement 
 

The applicant shall create an Easement to Drain Water of minimum 1 metre wide in favour of 
proposed Lot 1, burdening proposed Lot 2 with the subdivision certificate. Woollahra 
Municipal Council is to be the authority whose consent is required to release, vary or modify 
this easement. 

 
G.3 Construction of Interallotment Drainage Line 
 

Prior to issue of the Subdivision Certificate, the required interallotment drainage pipeline 
must be installed, surveyed and certified. The designing engineer or equivalent professional 
engineer must supervise the works. At the completion of the interallotment works the 
following must be submitted to Council for approval:  
a) Certification from the supervising engineer that the as-constructed works comply with the 

approved drawings. The engineer must certify that the as-built interallotment drainage 
pipeline has sufficient capacity to convey uncontrolled runoff from proposed Lot 1 for the 
1% AEP storm event. 

b) A full works-as-executed drawing prepared by a registered surveyor of the as-built 
interallotment drainage line highlighting in red of all as-built details (dimensions, grades, 
materials, invert levels). 

c) Certification from the surveyor that all interallotment drainage structures are wholly 
contained within the proposed Easement to Drain Water which is to be created as part of 
the subdivision.  

 
G.4 Land Subdivision Certificate (section 6.15 of the Act) 

 
A plan of subdivision cannot be registered under the Conveyancing Act 1919 unless a 
Subdivision Certificate has been issued for the subdivision.  The person with the benefit of 
this consent must submit to Council an application for a Subdivision Certificate 
demonstrating compliance with section 6.15 of the Act. 
 
No Subdivision Certificate must be issued until the plan of subdivision detailing the provision 
of all required easements and right of ways or the like to be registered upon the title of each 
lot to be so benefited or burdened has been submitted to Council. 

 Standard Condition: G1 (Autotext GG1) 
 
H. Conditions which must be satisfied prior to the issue of the Occupation Certificate for 

the whole of the building 
 
H.1 Fulfillment of BASIX Commitments – clause 154B of the Regulation 
 

All BASIX commitments must be effected in accordance with the BASIX Certificate No. 
1219985M. 
 
Note:  Clause 154B(2) of the Environmental Planning and Assessment Regulation 2000 provides: "A 

certifying authority must not issue the Occupation Certificate for a BASIX affected building to 
which this clause applies unless it is satisfied that each of the commitments whose fulfilment it is 
required to monitor has been fulfilled." 
Standard Condition: H7 (Autotext HH7) 

http://www.legislation.nsw.gov.au/summarize/inforce/s/1/?xref=RecordType%3DACTTOC%20AND%20Year%3D1919%20AND%20Actno%3D6&nohits=y
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H.2 Landscaping 
 

All landscape work including all planting must be completed by the Principal Contractor or 
Owner in compliance with the approved landscape plan, arborist report, transplant method 
statement and tree management plan.  
 
The Principal Contractor or Owner must provide to the Principal Certifier and to Council a 
works-as-executed landscape plan and certification from a qualified landscape 
architect/designer, horticulturist and/or arborist as applicable to the effect that the works as 
completed comply with this consent. 
 
Note:  This condition has been imposed to ensure that all landscaping work is completed prior to the 

issue of the Occupation Certificate. 
Standard Condition: H9 (Autotext HH9) 

 
H.3 Removal of Ancillary Works and Structures 
 

The Principal Contractor or Owner must remove from the land and any adjoining public 
place: 
a) the site sign, 
b) ablutions, 
c) hoarding, 
d) scaffolding, and 
e) waste materials, matter, article or thing. 
 
Note:  This condition has been imposed to ensure that all ancillary matter is removed prior to the issue 

of the Occupation Certificate. 
Standard Condition: H12 (Autotext HH12) 

 
H.4 Road Works (including footpaths) 

 
The following works must be completed to the satisfaction of Council, in compliance with 
Council’s Specification for Roadworks, Drainage and Miscellaneous Works (2012) unless 
expressly provided otherwise by these conditions at the Principal Contractor’s or Owner’s 
expense: 
a) stormwater pipes, pits and connections to public stormwater systems within the road, 
b) driveways and vehicular crossings within the road, 
c) removal of redundant driveways and vehicular crossings, 
d) new footpaths within the road, 
e) relocation of existing power/light pole, 
f) relocation/provision of street signs, 
g) new or replacement street trees, 
h) new footway verges, where a grass verge exists, the balance of the area between the 

footpath and the kerb or site boundary over the full frontage of the proposed 
development must be turfed.  The grass verge must be constructed to contain a 
uniform minimum 75mm of friable growing medium and have a total cover of turf 
predominant within the street, 

i) new or reinstated kerb and guttering within the road, and 
j) new or reinstated road surface pavement within the road. 
 
Note:  Security held by Council pursuant to section 4.17(6) of the Act will not be release by Council 

until compliance has been achieved with this condition.  An application for refund of security 
must be submitted with the Final Occupation Certificate to Council.  This form can be 
downloaded from Council’s website www.woollahra.nsw.gov.au or obtained from Council’s 
customer service centre. 

  Standard Condition: H13 (Autotext HH13) 
  

http://www.woollahra.nsw.gov.au/
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H.5 Positive Covenant and Works-As-Executed Certification of Stormwater Systems 
 

Prior to issue of any Occupation Certificate, stormwater drainage works are to be certified by 
a professional engineer with works-as-executed drawings prepared by a registered surveyor 
and submitted, for approval by the Principal Certifying Authority, certifying: 
a) compliance with conditions of development consent relating to stormwater, 
b) the structural adequacy of the on-site detention system and rainwater retention system, 
c) that the OSD system has been constructed with minimum storage volume of 14.1m3 in 

accordance with the approved drawings, 
d) that a minimum 225mm overflow pipe has been provided for the as-built OSD system in 

accordance with the approved drawings, 
e) that the Top Water Level (TWL) of the as-built OSD system is at least 300mm below the 

finished level of all habitable floor levels, 
f) that subsoil drainage/seepage water is NOT collected and discharged into the kerb and 

gutter in accordance with the approved design drawings, 
g) pipe invert levels and surface levels to Australian Height Datum, and 
h) contours indicating the direction in which water will flow over land should the capacity of 

the pit be exceeded in a storm event exceeding design limits. 
 
A positive covenant pursuant to section 88E of the Conveyancing Act 1919 must be created 
on the title of the subject property, providing for the indemnification of Council from any claims 
or actions and for the on-going maintenance of the on-site detention system, including any 
pumps and sumps incorporated in the development.  The wording of the Instrument must be 
in accordance with Council’s standard format and the Instrument must be registered with the 
NSW Land Registry Services. 
 
Note:  The required wording of the Instrument can be downloaded from Council’s website 

www.woollahra.nsw.gov.au.  The PC must supply a copy of the WAE plans to Council together 
with the Occupation Certificate.   

Note: Occupation Certificate must not be issued until this condition has been satisfied. 
Standard Condition: H20 (Autotext HH20) 

 
I. Conditions which must be satisfied during the ongoing use of the development 
 
I.1 Maintenance of BASIX Commitments 
 

All BASIX commitments must be maintained in accordance with the BASIX Certificate No. 
1219985M. 
 
Note: This condition affects successors in title with the intent that environmental sustainability 

measures must be maintained for the life of development under this consent. 
Standard Condition: I24  

 
I.2 Maintenance of Landscaping 
 

All landscaping must be maintained in general accordance with this consent. 
 
This condition does not prohibit the planting of additional trees or shrubs subject that they are 
native species endemic to the immediate locality. 
 
Note: This condition has been imposed to ensure that the landscaping design intent is not eroded over 

time by the removal of landscaping or inappropriate exotic planting.   
Note:  This condition also acknowledges that development consent is not required to plant vegetation 

and that over time additional vegetation may be planted to replace vegetation or enhance the 
amenity of the locality.  Owners should have regard to the amenity impact of trees upon the site 
and neighbouring land.  Further, drought proof vegetation being native species endemic to the 
immediate locality is encouraged. Suggested native species endemic to the immediate locality 
are listed in the brochure “Local Native Plants for Sydney’s Eastern Suburbs” published by 
Woollahra, Waverley, Randwick and Botany Bay Councils. Standard Condition: I25 

http://www.woollahra.nsw.gov.au/
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I.3 Swimming and Spa Pools – Maintenance 
 

Swimming and spa pools must be maintained: 
a) in compliance with the Swimming Pools Act 1992 and the Building Code of Australia 

with regard to the provision of child-resistant barriers and resuscitation signs, 
b) in compliance with the NSW Health “Public Swimming Pools and Spa Pools Advisory 

Document” in force at that time. Private pools are encouraged to comply with the same 
standards as applicable, 

c) in compliance with AS 1926.3-2010 Swimming pool safety - Water recirculation and 
filtration systems,  

d) with backwash being discharged to the sewer in compliance with clause 10.9 (Figure 
10.2) of AS/NZS 3500.2.2:1996, and 

e) with a timer that limits the recirculation and filtration systems operation such that it does 
not emit noise that can be heard within a habitable room in any other residential 
premises (regardless of whether any door or window to that room is open):  
• before 8 am or after 8 pm on any Sunday or public holiday, or 
• before 7 am or after 8 pm on any other day. 

 
Note:  Child-resistant barriers, resuscitation signs, recirculation and filtration systems and controls 

systems require regular maintenance to ensure that life safety, health and amenity standards 
are maintained. 

Note:  The NSW Health public swimming pools and spa pools guidelines are available at 
www.health.nsw.gov.au/environment/publicpools/Pages/default.aspx 
 Standard Condition: I30 

 
I.4 Outdoor Lighting – Residential 
 

Outdoor lighting must comply with AS/NZS 4282:2019: Control of the obtrusive effects of 
outdoor lighting.  The maximum luminous intensity from each luminare and threshold limits 
must not exceed the level 1 control relevant under tables in AS/NZS 4282:2019.   
 
Note: This condition has been imposed to protect the amenity of neighbours and limit the obtrusive 

effects of outdoor lighting in public places. 
Note:  This condition has been imposed to control the obtrusive effects of outdoor lighting. 

Standard Condition: I49 
 
I.5 Waste Management - Residential 

 
Waste management must comply with the approved site waste minimisation and 
management plan (SWMMP) and with Woollahra DCP 2015, Chapter E5–Waste 
Management. 
 
The occupier of the site must place waste and recycling bins/crates on the footpath for 
collection but not earlier than 12 hours prior to the designated collection time. 
 
The occupier of the site must remove waste and recycling bins/crates from the footpath 
within 12 hours of being emptied by Council’s waste service and they must be stored within 
the site in the approved waste storage area. 
 
No commercial waste must be placed within residential waste and recycling bins/crates. 
 
Note: This condition has been imposed to ensure that the provisions of the approved SWMMP and 

Woollahra DCP are complied with during the ongoing operations of the development. 
Note:  For further residential wastes management policy information go to www.woollahra.nsw.gov.au 
 Standard Condition: I52 
 

  

http://www.health.nsw.gov.au/environment/publicpools/Pages/default.aspx
http://www.woollahra.nsw.gov.au/
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I.6 Noise from Mechanical Plant and Equipment 
 
The noise level measured at any boundary of the site at any time while the mechanical plant 
and equipment is operating must not exceed the background noise level.  Where noise 
sensitive receivers are located within the site, the noise level is measured from the nearest 
strata, stratum or community title land and must not exceed background noise level at any 
time. 

 
The background noise level is the underlying level present in the ambient noise, excluding 
the subject noise source, when extraneous noise is removed. For assessment purposes the 
background noise level is the LA90, 15 minute level measured by a sound level meter. 
 
Note: This condition has been imposed to protect the amenity of the neighbourhood. 
Note:  Words in this condition have the same meaning as in the Noise Policy for Industry (2017) 

www.epa.nsw.gov.au/your-environment/noise/industrial-noise/noise-policy-for-industry-
(2017) 

  and Noise Guide for Local Government (2013) www.epa.nsw.gov.au/your-
environment/noise/regulating-noise/noise-guide-local-government  
Standard Condition: I59 

 
I.7 Ongoing Maintenance of the On-Site-Detention System 
 

The owner(s) must in accordance with this condition and any positive covenant: 
a) Permit stormwater to be temporarily detained by the system. 
b) Keep the system clean and free of silt rubbish and debris. 
c) If the car park is used as a detention basin, a weather resistant sign must be 

maintained in a prominent position in the car park warning residents that periodic 
inundation of the car park may occur during heavy rain. 

d) Maintain renew and repair as reasonably required from time to time the whole or part of 
the system so that it functions in a safe and efficient manner and in doing so complete 
the same within the time and in the manner reasonably specified in written notice 
issued by Council. 

e) Carry out the matters referred to in paragraphs (b) and (c) at the owner’s expense. 
f) Not make any alterations to the system or elements thereof without prior consent in 

writing of the Council and not interfere with the system or by its act or omission cause it 
to be interfered with so that it does not function or operate properly. 

g) Permit Council or its authorised agents from time to time upon giving reasonable notice 
(but at anytime and without notice in the case of an emergency) to enter and inspect 
the land with regard to compliance with the requirements of this covenant. 

h) Comply with the terms of any written notice issued by Council in respect to the 
requirements of this clause within the time reasonably stated in the notice. 

i) Where the owner fails to comply with the owner’s obligations under this covenant, 
permit Council or its agents at all times and on reasonable notice at the owner’s cost to 
enter the land with equipment, machinery or otherwise to carry out the works required 
by those obligations. 

j) Indemnify the Council against all claims or actions and costs arising from those claims 
or actions which Council may suffer or incur in respect of the system and caused by an 
act or omission by the owners in respect of the owner’s obligations under this condition. 

 
Note: This condition has been imposed to ensure that owners are aware of require maintenance 

requirements for their stormwater systems. 
Note:  This condition is supplementary to the owner(s) obligations and Council’s rights under any 

positive covenant. 
Standard Condition: I29 

 
J. Miscellaneous Conditions 
 

Nil 

http://www.epa.nsw.gov.au/your-environment/noise/industrial-noise/noise-policy-for-industry-(2017)
http://www.epa.nsw.gov.au/your-environment/noise/industrial-noise/noise-policy-for-industry-(2017)
http://www.epa.nsw.gov.au/your-environment/noise/regulating-noise/noise-guide-local-government
http://www.epa.nsw.gov.au/your-environment/noise/regulating-noise/noise-guide-local-government
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K. Advisings 
 
K.1 Criminal Offences – Breach of Development Consent and Environmental Laws 
 

Failure to comply with this development consent and any condition of this consent is a 
criminal offence.  Failure to comply with other environmental laws is also a criminal offence. 
 
Where there is any breach Council may without any further warning: 
a) Issue Penalty Infringement Notices (On-the-spot fines); 
b) Issue notices and orders; 
c) Prosecute any person breaching this consent; and/or 
d) Seek injunctions/orders before the courts to restrain and remedy any breach. 
 
Warnings as to potential maximum penalties 
Maximum penalties under NSW environmental laws include fines up to $1.1 Million and/or 
custodial sentences for serious offences. 
 
Warning as to enforcement and legal costs 
Should Council have to take any action to enforced compliance with this consent or other 
environmental laws Council’s policy is to seek from the Court appropriate orders requiring the 
payments of its costs beyond any penalty or remedy the Court may order. 
This consent and this specific advice will be tendered to the Court when seeking costs orders 
from the Court where Council is successful in any necessary enforcement action. 
 
Note:  The payment of environmental penalty infringement notices does not result in any criminal 

offence being recorded.  If a penalty infringement notice is challenged in Court and the person 
is found guilty of the offence by the Court, subject to section 10 of the Crimes (Sentencing 
Procedure) Act 1999, a criminal conviction is recorded.  The effect of a criminal conviction 
beyond any fine is serious.   
Standard Advising: K1 (Autotext KK1) 

 
K.2 Dial Before You Dig 
 

 
 
The Principal Contractor, Owner-builder or any person digging may be held financially 
responsible by the asset owner should they damage underground pipe or cable networks.  
Minimise your risk and dial 1100 Before You Dig or visit www.1100.com.au 

 
When you contact Dial Before You Dig you will be sent details of all Dial Before You Dig 
members who have underground assets in the vicinity of your proposed excavation. 
Standard Advising: K2 (Autotext KK2) 

 
K.3 Builder’s Licences and Owner-builders Permits 
 

Section 6.6(2)(d) of the Act requires among other matters that the person having the benefit 
of the development consent, if not carrying out the work as an owner-builder, must appoint 
a Principal Contractor for residential building work who must be the holder of a contractor 
licence. 

 
The Owner(s) must appoint the Principal Certifier.  The Principal Certifier must check that the 
required insurances are in place before the commencement of building work.  The Principal 
Contractor (builder) must provide the Owners with a certificate of insurance evidencing the 
contract of insurance under the Home Building Act 1989 for the residential building work. 
 

http://www.1100.com.au/
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Note: For more information go to the NSW Fair Trading website www.fairtrading.nsw.gov.au/housing-
and-property/building-and-renovating 

 Standard Condition: K5 (Autotext KK5) 
 
K.4 Building Standards - Guide to Standards and Tolerances 
 

The Principal Certifier does not undertake detailed quality control inspections and the role of 
the Principal Certifier is primarily to ensure that the development proceeds in accordance 
with this consent, Construction Certificates and that the development is fit for occupation in 
accordance with its classification under the Building Code of Australia.   
 
Critical Stage Inspections do not provide the level of supervision required to ensure that the 
minimum standards and tolerances specified by the “NSW Guide to Standards and 
Tolerances 2017” are achieved. 
 
The quality of any development is a function of the quality of the Principal Contractor’s or 
Owner-builder’s supervision of individual contractors and trades on a daily basis during the 
development.  The Principal Certifier does not undertake this role. 
 
Council, as the Principal Certifier or otherwise, does not adjudicate building contract disputes 
between the Principal Contractor, contractors and the Owner. 
 
Note: For more information on the NSW Guide to Standards and Tolerances go to the NSW  

Fair Trading website www.fairtrading.nsw.gov.au/housing-and-property/building-and-
renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances or call 133 220. 

 Standard Condition: K6 (Autotext KK6) 
 
K.5 SafeWork NSW Requirements 
 

The Work Health and Safety Act 2011 and subordinate regulations, codes of practice and 
guidelines control and regulate the development industry. 
 
Note:  For more information go to the SafeWork NSW website www.safework.nsw.gov.au or call  

131 050. 
 Standard Condition: K7 (Autotext KK7) 

 
K.6 Asbestos Removal, Repair or Disturbance 

 
Anyone who removes, repairs or disturbs bonded or a friable asbestos material must hold a 
current removal licence from SafeWork NSW.  
 
Before starting work, a work site-specific permit approving each asbestos project must be 
obtained from SafeWork NSW. A permit will not be granted without a current SafeWork 
licence. 
 
All removal, repair or disturbance of or to asbestos material must comply with: 
a) Work Health and Safety Act 2011, 
b) Work Health and Safety Regulation 2017, 
c) SafeWork NSW “Code of Practice: How to Safely Remove Asbestos” (2016), and 
d) SafeWork NSW “Code of Practice: How to Manage and Control Asbestos in the 

Workplace” (2016). 
 
Note:  For more information go to the SafeWork NSW website on asbestos 

www.safework.nsw.gov.au/health-and-safety/safety-topics-a-z/asbestos, and 
www.safework.nsw.gov.au/law-and-policy/legislation-and-codes/codes-of-practice or call 131 
050. 

 Standard Advising: K8 (Autotext KK8) 
 

http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating
http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating
http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances
http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances
http://www.safework.nsw.gov.au/
http://www.safework.nsw.gov.au/health-and-safety/safety-topics-a-z/asbestos
http://www.safework.nsw.gov.au/law-and-policy/legislation-and-codes/codes-of-practice
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K.7 Lead Paint 
 

It is beyond the scope of this consent to provide detailed information about dealing with lead 
paint. Painters working in an area containing lead-based paint should refer to Australian 
Standard AS 4361.1–1995: Guide to Lead Paint Management—Industrial Applications, or AS 
4361.2–1998: Guide to Lead Paint Management—Residential and Commercial Buildings. 
 
Industrial paints may contain lead. Lead is used in some specialised sign-writing and artist 
paints, and road marking paints, and anti-corrosive paints. Lead was a major ingredient in 
commercial and residential paints from the late 1800s to 1970. Most Australian commercial 
buildings and residential homes built before 1970 contain lead paint. These paints were used 
both inside and outside buildings. 
 
Lead particles are released when old lead paint flakes and peels and collects as dust in 
ceiling, wall and floor voids. If dust is generated it must be contained. If runoff contains lead 
particles it must be contained. Lead is extremely hazardous, and stripping of lead-based 
paint and the disposal of contaminated waste must be carried out with all care. Lead is a 
cumulative poison and even small levels in the body can have severe effects. 
Standard Advising: K9 (Autotext KK9) 

 
K.8 Dividing Fences 
 

The erection of dividing fences under this consent does not affect the provisions of the 
Dividing Fences Act 1991.  Council does not adjudicate civil disputes relating to the provision 
of, or payment for, the erection of dividing fences. 
 
Note: Further information can be obtained from the NSW Civil and Administrative Tribunal 

www.ncat.nsw.gov.au/Pages/cc/Divisions/dividing_fences.aspx 
Note: Community Justice Centres provide a free mediation service to the community to help people 

resolve a wide range of disputes, including dividing fences matters. Their service is free, 
confidential, voluntary, timely and easy to use. Mediation sessions are conducted by two 
impartial, trained mediators who help people work together to reach an agreement. Around 75% 
of mediations result in an agreement being reached. Mediation sessions can be arranged at 
convenient times during the day, evening or weekends. To contact the Community Justice 
Centres go to www.cjc.nsw.gov.au or call 1800 990 777. 
Standard Advising: K10 (Autotext KK10) 

 
K.9 Appeal 
 

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate 
to contact Ms E Smith Executive Planner, on (02) 9391 7090. However, if you wish to pursue 
your rights of appeal in the Land and Environment Court you are advised that Council 
generally seeks resolution of such appeals through a section 34 Conference, site hearings 
and the use of Court Appointed Experts, instead of a full Court hearing. 
 
This approach is less adversarial, it achieves a quicker decision than would be the case 
through a full Court hearing and it can give rise to considerable cost and time savings for all 
parties involved.  The use of the section 34 Conference approach requires the appellant to 
agree, in writing, to the Court appointed commissioner having the full authority to completely 
determine the matter at the conference. 

 Standard Condition: K14 (Autotext KK14) 
 
K.10 Release of Security 

 
An application must be made to Council by the person who paid the security for release of 
the securities held under section 4.17 of the Act. 
 

http://www.ncat.nsw.gov.au/Pages/cc/Divisions/dividing_fences.aspx
http://www.cjc.nsw.gov.au/
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The securities will not be released until the Occupation Certificate has been lodged with 
Council, Council has inspected the site and Council is satisfied that the public works have 
been carried out to Council’s requirements. Council may use part or all of the security to 
complete the works to its satisfaction if the works do not meet Council’s requirements. 
 
Council will only release the security upon being satisfied that all damage or all works, the 
purpose for which the security has been held have been remedied or completed to Council’s 
satisfaction as the case may be. 
 
Council may retain a portion of the security to remedy any defects in any such public work 
that arise within 6 months after the work is completed. 
 
Upon completion of each section of road, drainage and landscape work to Council's 
satisfaction, 90% of the bond monies held by Council for these works will be released upon 
application. 10% may be retained by Council for a further 6 month period and may be used 
by Council to repair or rectify any defects or temporary works during the  
6 month period. 
 
Note: The Refund of Security Bond Application form can be downloaded from 

www.woollahra.nsw.gov.au 
  Standard Condition: K15 (Autotext KK15) 
 
K.11 Recycling of Demolition and Building Material 
 

It is estimated that building waste, including disposable materials, resulting from demolition, 
excavation, construction and renovation, accounts for almost 70% of landfill. Such waste is 
also a problem in the generation of dust and the pollution of stormwater. Council encourages 
the recycling of demolition and building materials. 
Standard Condition: K17 (Autotext KK17) 
 

K.12 Owner-builders 
 

Under the Home Building Act 1989 any property owner who intends undertaking construction 
work to a dwelling house or dual occupancy to the value of $12,000 or over must complete 
an approved education course and obtain an owner-builder permit from NSW Fair Trading.  
 
Note:  For more information go to the NSW Fair Trading website www.fairtrading.nsw.gov.au or call  

133 220. 
  Standard Condition: K18 (Autotext KK18) 
 
K.13 Dilapidation Report 

 
Please note the following in relation to the condition for a dilapidation report: 
a) The dilapidation report will be made available to affected property owners on requested 

and may be used by them in the event of a dispute relating to damage allegedly due to 
the carrying out of the development. 

b) This condition cannot prevent neighbouring buildings being damaged by the carrying 
out of the development. 

c) Council will not be held responsible for any damage which may be caused to adjoining 
buildings as a consequence of the development being carried out. 

d) Council will not become directly involved in disputes between the developer, its 
contractors and the owners of neighbouring buildings. 

e) In the event that access for undertaking the dilapidation survey is denied the Applicant 
is to demonstrate in writing to the satisfaction of the Principal Certifier that all 
reasonable steps were taken to obtain access to the adjoining property. The 
dilapidation report will need to be based on a survey of what can be observed 
externally. 
Standard Advising: K23 (Autotext KK23) 

http://www.woollahra.nsw.gov.au/
http://www.fairtrading.nsw.gov.au/


Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D2 Page 213 

K.14 Pruning or Removing a Tree Growing on Private Property 
 
The provisions of State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
and the Woollahra Development Control Plan 2015 (DCP), Chapter E3 –Tree Management, 
may require that an application be made to Council prior to pruning or removing any tree. 
The aim is to secure the amenity of trees and preserve the existing landscape within our 
urban environment. 
 
Before you prune or remove a tree, make sure you read all relevant conditions. You can 
obtain a copy of the Woollahra DCP from Council's website www.woollahra.nsw.gov.au or 
call Council on 9391 7000 for further advice. 

 
K.15 Roads Act 1993 Application 

 
Works or structures over, on or under public roads or footpaths are subject to sections 138, 
139 and 218 of the Roads Act 1993 and specifically: 
• Construction of driveways and/or new or alterations to footpath paving 
• Alteration and/or extension to Council drainage infrastructure 
• Alteration and/or addition of retaining walls 
• Pumping of water to Council’s below ground stormwater system 
• Installation of soil/rock anchors under the roadway 
• Installation of Stormwater outlet pipes across the nature strip 

 
An “Application to Carry Out Works in a Public Road” form must be completed and lodged, 
with the application fee, at Council’s Customer Services.  Detailed plans and specifications of 
all works (including but not limited to structures, road works, driveway crossings, footpaths 
and stormwater drainage etc) within existing roads, must be attached, submitted to and 
approved by Council under section 138 of the Roads Act 1993, before the issue of any 
Construction Certificate. 
 
Detailed engineering plans and specifications of the works required by this condition must 
accompany the application form. The plans must clearly show the following: 
• Engineering drawings (plan, sections and elevation views) and specifications of the 

footpath, driveways, kerb and gutter, new gully pit showing clearly the connection point 
of site outlet pipe(s). Note, the connection drainage lines must be as direct as possible 
and generally run perpendicular to the kerb alignment. 

• Engineering drawings of the new drainage line to be constructed joining the new and 
existing drainage pits including services. 

 
All driveways must include a design longitudinal surface profile for the proposed driveway for 
assessment. The driveway profile is to start from the road centreline and be along the worst 
case edge of the proposed driveway. Gradients and transitions must be in accordance with 
clause 2.5.3, 2.6 of AS 2890.1 – 2004, Part 1 – Off-street car parking. The driveway profile 
submitted to Council must be to (1:25) scale (for template checking purposes) and contain all 
relevant details: reduced levels, proposed grades and distances. 

 
The existing footpath level and grade at the street alignment of the property must be 
maintained unless otherwise specified by Council.  Your driveway levels are to comply with 
AS2890.1 and Council’s Standard Drawings. There may be occasions where these 
requirements conflict with your development and you are required to carefully check the 
driveway/garage slab and footpath levels for any variations.  
 
Note: Any adjustments required from the garage slab and the street levels are to be carried 
out internally on private property 
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Drainage design works must comply with the Woollahra DCP 2015 Chapter E2 – Stormwater 
and Flood Risk Management. 
 
Temporary ground anchors may be permitted, in accordance with Council’s “Rock Anchor 
Policy”. 
 
Services: Prior to any excavation works, the location and depth of all public utility services 
(telephone, cable TV, electricity, gas, water, sewer, drainage, etc.) must be ascertained. The 
Applicant shall be responsible for all public utility adjustment/relocation works, necessitated 
by the development work and as required by the various public utility authorities and/or their 
agents. 
 
All public domain works must comply with the latest version of Council’s “Specification for 
Roadworks, Drainage and Miscellaneous Works” unless expressly provided otherwise by 
these conditions.  This specification and the application form can be downloaded from 
www.woollahra.nsw.gov.au. 
 
Note: To ensure that this work is completed to Council’s satisfaction, this consent by separate 

condition, may impose one or more Infrastructure Works Bonds. 
Note: When an application under the Roads Act is required, then four (4) weeks is to be allowed for 

assessment. 
Note:  road has the same meaning as in the Roads Act 1993. 
Note:  The intent of this condition is that the design of the road, footpaths, driveway crossings and 

public stormwater drainage works must be detailed and approved prior to the issue of any 
Construction Certificate.  Changes in levels may arise from the detailed design of buildings, 
road, footpath, driveway crossing grades and stormwater. Changes required under Road Act 
1993 approvals may necessitate design and levels changes under this consent.  This may in 
turn require the Applicant to seek to amend this consent. 

  Standard Advising: K24 (Autotext KK24) 
 
 
Attachments 
 
1. Development Engineering referral response   

2. Trees and Landscaping referral response   

3. Drainage referral response   

4. Plans, elevations, and supporting documentation   

5. Clause 4.6 written submission - Minimum Subdivision Lot Size   

6. Clause 4.6 written submission - FSR    
  

http://www.woollahra.nsw.gov.au/
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LOCAL PLANNING PANEL 
SECTION 8.2 REVIEW OF DETERMINATION REPORT 

 
ITEM No. D3 
FILE No. DA157/2022/1 
ADDRESS Cliff Street WATSONS BAY (Camp Cove Beach) 
COUNCIL WARD Vaucluse 
SITE AREA 1,615.41 m2 
ZONING RE1 Public Recreation 
PROPOSAL Alterations and additions to the Camp Cove Beach Kiosk. 
TYPE OF CONSENT Local development 
COST OF WORKS $80,300.00 
DATE LODGED 07/09/2022 
APPLICANT Mr O Farhy 
OWNER Woollahra Municipal Council 
AUTHOR Mr M Kelly 
TEAM LEADER Mr M Moratelli 
SUBMISSIONS 4 (1 objection 3 in support) 
RECOMMENDATION Approval 

 

1. REASON FOR REPORT TO LOCAL PLANNING PANEL (LPP) 
 
The application is to be determined by the Woollahra Local Planning Panel as it falls under the 
categories of: 

• Conflict of interest 
Development for which the applicant or land owner is: 
a) the council 

• Review of a determination made by the Local Planning Panel.  
 
2. REASONS FOR RECOMMENDATION 
 
The section 8.2 review has been assessed within the framework of the matters for consideration 
under section 4.15 of the Environmental Planning and Assessment Act 1979, and is recommended 
for approval, with the deletion of the previously imposed Condition C.1(b), because: 
 
• The proposal is considered to be satisfactory with regard to the objectives of Woollahra LEP 

2014, Woollahra DCP 2015, and all other applicable environmental planning instruments; 
• Evidence has been provided that the retractable awning required under Condition C.1(b) 

would be impractical due to the effect of high winds in this beachside location, and would not 
achieve the intent of the applicant in terms of providing a covered seating area.   

• The proposal will not have adverse effects upon the local built and natural environment, nor 
will it have any adverse social or economic impacts in the locality; 

• All likely impacts upon adjoining properties, including any submissions made, have been 
considered and addressed; 

• The proposal will not result in any adverse amenity impacts in regards to overshadowing, 
views or visual intrusion so as to warrant refusal; 
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• The proposal will not result in any adverse amenity impacts in regards to privacy, so as to 
warrant refusal; 

• The site is suitable for the proposed development; and 
• The proposal is deemed to be in the public interest. 
 
3. LOCALITY PLAN AND SITE PHOTOS 

 

 
Figure 1: Locality Plan 
 

 
Figure 2: Photo of existing kiosk as viewed from Cliff Street 
 

Subject 
site 

 
 

Objectors 

 
North 
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Figure 3: Close up photo of existing kiosk as viewed from Cliff Street 
 

 
Figure 4: Photo of existing kiosk as viewed from Camp Cove Beach 
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Figure 5: Photo of concrete platform and relationship to Camp Cove Beach 
 
4. DELEGATIONS SUMMARY 
 
The application is to be determined by the Woollahra Local Planning Panel (WLPP) as stipulated in 
Clause 8.3(5) of the Environmental Planning and Assessment Act 1979 which states the following: 

 
8.3   Application for and conduct of review  
 
(5) The review of a determination or decision made by a local planning panel is also to be 
conducted by the panel. 

 
5. DETERMINATION OF ORIGINAL DEVELOPMENT APPLICATION 
 
The development application was approved by the WLPP on 7/07/2022 for alterations and 
additions to the Camp Cove Beach Kiosk, subject to inclusion of Condition C.1 b) and Condition I.1 
as follows: 
 

“C.1 Modification of Details of the Development (section 4.17(1)(g) of the Act) 
 
The approved plans and the Construction Certificate plans and specification, required to be 
submitted to the Certifying Authority pursuant to clause 139 of the Regulation, must detail the 
following amendments: 

a) To ensure the proposed solar panels uphold the provisions in Part E6.3 of the Woollahra 
DCP 2015, they must: 

i. Not project above the roof surface by more than 300mm;  
ii. Not involve mirrors or lenses to reflect or concentrate sunlight; and 
iii. Consist of anti-reflective glass or coating.  
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b) The proposed external roofing (polycarbonate, colorbond, retractable) shall be deleted 
and be replaced with retractable awnings within the areas (shown in yellow) in the 
diagram below.  Additionally, a retractable awning may also be provided over the stair 
landing if required.  Details are to be submitted to Council and approved by the Manager 
of Development Assessment prior to the issue of any Construction Certificate. 

 
I.1 Trading Hours 
 

Trading hours are limited as follows: 

a) Summer Season (1 September – 30 April): 7am – 7pm 
b) Winter Season (1 May – 31 August): 7am – 6pm 
 
This condition has been imposed to mitigate amenity impacts upon the neighbourhood by 
commercial or retail trading including, but not limited to, external impacts associated with clients 
attending the site for business or otherwise. 
 
Note:   This condition does not apply to deliveries to, or dispatches from, the site of wholesale goods or internal 

activities that occur under the approved hours of use.  General use and deliveries or dispatches may be 
restricted by hours of use conditions. This condition does not restrict the operation of noise pollution laws. 
Standard Condition: I2” 

 
These conditions were imposed by the WLPP to reduce the visual impact of the proposal given its 
sensitive harbour-side location and heritage context and to minimise amenity impacts on nearby 
properties. 
 
6. SUBJECT OF REVIEW 
 
The applicant has sought a Section 8.2 review of Development Application DA2022/157/1. The 
architectural drawings submitted with the Section 8.2 review Application remain unchanged from 
those previously assessed under the original application. The application is accompanied by a 
written statement from Nick Tobias justifying the deletion of Condition C.1 b). This is attached as 
Attachment 3. 
 
This report has reviewed all aspects of the resubmitted proposal including accompanying 
information submitted by the applicant. The architectural drawings submitted with the Section 8.2 
review Application remain unchanged from those previously assessed under the original 
application. 
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7. DESCRIPTION OF SECTION 8.2 PROPOSAL 
 
The original application and current s.8.2 review are for alterations and additions to the Camp 
Cove Beach Kiosk, comprising of the following: 
 
Demolition: 
• Demolition of the existing shed at the rear. 
 
Additions: 
• New storage room with tiled roof; 
• New roller shutter; 
• External and internal painting of brickwork; 
• New fixed awnings; 
• New retractable awning; 
• New solar panel to existing kiosk roof. 
 
The architectural drawings submitted with the Section 8.2 review Application remain unchanged 
from those previously assessed under the original application. 
 
It is noted that the operating hours are not proposed to change, and the application does not seek 
any intensification of use i.e. the proposed works remain within the area of operation as per the 
existing kiosk leasing agreement and does not encroach further into the public domain. 
 
8. COUNCIL’S STATUTORY RESPONSIBILITIES UNDER SECTION 8.2A 
 
Clause 8.3(2)(a) of the Environmental Planning and Assessment Act 1979 states: 
 

A determination or decision cannot be reviewed under this Division— 
(a)  after the period within which any appeal may be made to the Court has expired if no 

appeal was made, or 
(b) after the Court has disposed of an appeal against the determination or decision. 

 
Clause 8.10(1) of the Environmental Planning and Assessment Act 1979 states that: 
 

An appeal under this Division (except by an objector) may be made only within the following 
periods after the relevant date [being 25 March 2020 until 25 March 2022].  
(a)  6 months after the relevant date, if the relevant date occurs after the prescribed period, 
or 
(b)  12 months after the relevant date, if the relevant date occurs— 

(i)  during the prescribed period, or 
(ii)  during the 6-month period immediately before the prescribed period. 

 
The development application (DA-157/2022) was determined on 7 July 2022 after the prescribed 
period. In accordance with Clauses 8.10(1)(a) noted above, the rights of appeal for the application 
cease 7 January 2022. Council is unable to determine the Section 8.2 application after this date. 
 
9. SUBSTANTIALLY THE SAME DEVELOPMENT 
 
Under Section 8.3(3) of the Environmental Planning and Assessment Act 1979, states: 
 

In requesting a review, the applicant may amend the proposed development the subject of 
the original application for development consent or for modification of development consent. 
The consent authority may review the matter having regard to the amended development, 
but only if it is satisfied that it is substantially the same development. 
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The proposal does not involve changes to the originally assessed building design as part of the 
subject Section 8.2 review. It is therefore considered to be substantially the same development. 
 
10. REQUEST FOR REVIEW 
 
The architectural drawings submitted with the Section 8.2 review Application remain unchanged 
from those previously assessed under the original application. The request to review is 
accompanied by a new written statement from Tobias Partners justifying the deletion of Condition 
C.1 b). 
 
A detailed assessment of the proposal in accordance with Section 4.15 of the Environmental 
Planning and Assessment Act 1979 is provided below. 
 
11. Issues 
 
11.1 Exceptions to Development Standards in Woollahra Local Environmental Plan 2014 
 
Nil. 
 
11.2 Primary Issues 
 
Nil. 
 
11.3 Assessment of issues raised in the objection letter of Allen Linz of 1 Victoria Road 
 
Issue Conclusion Section 
Intensification of 
use and 
subsequent 
amenity impacts 
including noise and 
visual privacy. 
 
Request for 
acoustic report 
 
Request for 
conditions requiring 
no seating or 
congregating to the 
southern side of the 
kiosk 

The operating hours for the kiosk are not proposed to change. The 
proposed building works remain within the area of operation as per the 
existing kiosk leasing agreement and does not encroach further into the 
public domain.  
 
Whilst the additional awning and roof form provides sun and rain 
protection for patrons, it is not considered to result in any additional 
amenity impacts that would unreasonably impact upon neighbouring 
properties. 
 
It is considered that acoustic impacts would be generally consistent with 
the existing situation and an acoustic engineer report is unwarranted 
given the scope of the proposal. 
 
A condition requiring no congregation to the south side of the kiosk is 
also unwarranted on the basis that the kiosk use is not considered to be 
intensifying for the reasons detailed above. 

N/A 

 
• PROPERTY DETAILS AND REFERRALS 
 
12. SITE AND LOCALITY 
 
Physical features 
The subject site forms part of the Camp Cove Beach, which is a large irregularly shaped parcel of land. 
Topography 
The area in which the kiosk is located is relatively flat. 
Existing buildings and structures 
The kiosk is located at the northern end of Camp Cove Beach on a concrete podium, which forms an edge 
to the beach. There are number of steps that lead up to the kiosk from the northern end of the beach. The 
kiosk building is a small single storey structure with a pitched roof form, which occupies a small portion of 
the concrete podium. 
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Surrounding Environment 
The site is located within the mixed area of Watsons Bay, both public and private properties surround the 
site. Nearby structures feature low-density development. 

 
13. RELEVANT PROPERTY HISTORY 
 
Current use 
Kiosk. 
Relevant Application History 
Finance, Community & Services Committee Meeting - Monday, 4 April 2022 
 
Council, as the landowner commenced a tender process in late 2021 for the new licence of Camp Cove 
Kiosk (Tender SC5403).  
 
Consent for the purpose of lodging a Development Application (DA) consistent with the Licensee’s Works 
was granted at the Finance, Community and Services Committee Meeting. Consent was granted to enable 
the Licensee, Denim Collaborations Pty Ltd, to lodge a Development Application (DA) for the alterations 
and additions to Camp Cove Kiosk and outdoor seating area, consistent with the Plans as submitted with 
DA157/2022. 
 
Determination of original Development Application DA2022/157/1 
 
The development application was approved by the Woollahra Local Planning Panel on 7/07/2022 for 
alterations and additions to the Camp Cove Beach Kiosk, subject to inclusion of Condition C.1 b) and 
Condition I.1 as detailed in Section 5. 
Relevant Compliance History 
Nil. 

 
14. REFERRALS 
 
The application was referred to Council’s Heritage Section and was found to be satisfactory on 
heritage grounds, subject to conditions pertaining to the unexpected finding of Aboriginal objects. 
The heritage referral response is attached as Attachment 2. 
 
ENVIRONMENTAL ASSESSMENT UNDER SECTION 4.15 
 
The relevant matters for consideration under Section 4.15 of the Environmental Planning and 
Assessment Act 1979 include the following: 
 
1. The provisions of any environmental planning instrument 
2. The provisions of any proposed instrument that is/has been the subject of public consultation 
3. The provisions of any development control plan 
4. Any planning agreement that has been entered into 
5. Any draft planning agreement that a developer has offered to enter into 
6. The regulations 
7. Any coastal zone management plan 
8. The likely impacts of that development: 

i) Environmental impacts on the natural and built environments 
ii) Social and economic impacts 

9. The suitability of the site 
10. Any submissions 
11. The public interest 
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15. ADVERTISING AND NOTIFICATION 
 
15.1 Submissions 
 
The application was advertised and notified from 28/09/2022 to 13/10/2022 in accordance with 
Chapter 6 of the Woollahra Community Participation Plan 2019. The submissions are detailed 
below: 
 
Letters of support 
 

1. Kirsty Marr of 172 Hopetoun Avenue 
2. Rae McKim of 150 Hopetoun Avenue 
3. Georgie Summerhayes, no address provided 

 
Letter of objection 
 

1. Allen Linz of 1 Victoria Road 
 
The issues raised in the objection are assessed in Section 11.3 above. 
 
15.2 Statutory Declaration 
 
The applicant has completed the statutory declaration dated 18/10/22 declaring that the site notice 
for DA157/2022/1 was erected and maintained during the notification period in accordance with the 
Community Participation Plan. 
 
16. STATE ENVIRONMENTAL PLANNING POLICY (BUILDING SUSTAINABILITY INDEX: 

BASIX) 2004 
 
SEPP (Building Sustainability Index: BASIX) 2004 is not applicable. 
 
17. STATE ENVIRONMENTAL PLANNING POLICY (RESILIENCE AND HAZARDS) 2021 
 
Chapter 2 Coastal Management  
 
Chapter 2 of SEPP (Resilience and Hazards) 2021, gives effect to the objectives of the Coastal 
Management Act 2016 from a land use planning perspective, by specifying how development 
proposals are to be assessed if they fall within the Coastal Zone.  
 
The subject land is located within the Coastal Environment Area (Clause 2.10) and the Coastal Use 
Area (Clause 2.11). 
 
Clause 2.10 states: 
 

Division 3 Coastal environment area 
 
2.10   Development on land within the coastal environment area 
 

1. Development consent must not be granted to development on land that is within the 
coastal environment area unless the consent authority has considered whether the 
proposed development is likely to cause an adverse impact on the following— 

a) the integrity and resilience of the biophysical, hydrological (surface and 
groundwater) and ecological environment, 

b) coastal environmental values and natural coastal processes, 
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c) the water quality of the marine estate (within the meaning of the Marine Estate 
Management Act 2014), in particular, the cumulative impacts of the proposed 
development on any of the sensitive coastal lakes identified in Schedule 1, 

d) marine vegetation, native vegetation and fauna and their habitats, undeveloped 
headlands and rock platforms, 

e) existing public open space and safe access to and along the foreshore, beach, 
headland or rock platform for members of the public, including persons with a 
disability, 

f) Aboriginal cultural heritage, practices and places, 
g) the use of the surf zone. 

2. Development consent must not be granted to development on land to which this 
section applies unless the consent authority is satisfied that— 

a) the development is designed, sited and will be managed to avoid an adverse 
impact referred to in subsection (1), or 

b) if that impact cannot be reasonably avoided—the development is designed, 
sited and will be managed to minimize that impact, or 

c) if that impact cannot be minimized—the development will be managed to 
mitigate that impact. 

3. This section does not apply to land within the Foreshores and Waterways Area within 
the meaning of Sydney Regional Environmental Plan (Sydney Harbour Catchment) 
2005. 

 
The proposed works are not considered to adversely impact upon the coastal environment, values 
and processes, the water quality, the vegetation, the fauna, the undeveloped headlands and rock 
platforms, the existing public open space and public access, the Aboriginal heritage, practices and 
places, and the use of the surf zone.  
 
The proposal is therefore satisfactory with respect to Clause 2.10. 
 
Clause 2.11 states: 
 

Division 4 Coastal use area 
 
2.11   Development on land within the coastal use area 
 

1. Development consent must not be granted to development on land that is within the 
coastal use area unless the consent authority— 

a) has considered whether the proposed development is likely to cause an 
adverse impact on the following— 

i. existing, safe access to and along the foreshore, beach, headland or 
rock platform for members of the public, including persons with a 
disability, 

ii. overshadowing, wind funnelling and the loss of views from public places 
to foreshores, 

iii. the visual amenity and scenic qualities of the coast, including coastal 
headlands, 

iv. Aboriginal cultural heritage, practices and places, 
v. cultural and built environment heritage, and 

b) is satisfied that— 
i. the development is designed, sited and will be managed to avoid an 

adverse impact referred to in paragraph (a), or 
ii. if that impact cannot be reasonably avoided—the development is 

designed, sited and will be managed to minimise that impact, or 
iii. if that impact cannot be minimised—the development will be managed 

to mitigate that impact, and 
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c) has taken into account the surrounding coastal and built environment, and the 
bulk, scale and size of the proposed development. 

2. This section does not apply to land within the Foreshores and Waterways Area within 
the meaning of Sydney Regional Environmental Plan (Sydney Harbour Catchment) 
2005. 

 
The following comments are made in relation to Clause 2.11: 
 
• As set out in the Heritage Referral Response (Attachment 2), the subject site is considered to 

be on ‘disturbed land’ as per the definition outlined in the Due Diligence Code. The proposed 
works are located on an existing concrete podium and would not require any earthworks. 

• Notwithstanding the above, for abundant caution, conditions pertaining to the unexpected 
finding of Aboriginal Objects have been recommended to manage Aboriginal heritage. 

• The bulk and scale of the proposed development is appropriate to the surrounding coastal 
and built environment and will not adversely impact upon the visual amenity and scenic 
qualities of the coast. 

• The proposal would not adversely impact upon access along the foreshore and solar access 
to the public places to the foreshore. 

 
Accordingly, the proposal is considered to be acceptable with respect to Clause 2.11. 
 
The other provisions of this planning instrument that are relevant to the subject application involve 
managing development in the coastal zone and protecting the environmental assets of the coast.  
 
It is considered that the proposal will not have any significant adverse environmental impact upon 
the harbour coastal locality and is therefore satisfactory with regard to the relevant provisions of 
the planning instrument. 
 
Chapter 4 Remediation of Land  
 
Clause 4.6(1)(a) of SEPP (Resilience and Hazards) 2021, requires consideration to be given as to 
whether the subject land is contaminated. The subject site is not listed as being potentially 
contaminated. 
 
The proposed modifications are considered to be satisfactory with regard to the relevant provisions 
of SEPP (Resilience and Hazards) 2021. 
 
18. STATE ENVIRONMENTAL PLANNING POLICY (Biodiversity and Conservation) 2021  
 
18.1 Chapter 10 Sydney Harbour Catchment 
 
The provisions of Chapter 10 of the SEPP require Council to consider the visual impact that a 
development proposal will have upon Sydney Harbour and adjoining foreshore areas and the likely 
impact upon available views to and from Sydney Harbour. The subject site has an immediate 
Harbour frontage and the building will be readily visible from Sydney Harbour. 
 
A portion of the subject site is located in the W2 ‘Environmental Protection’ zone under the zoning 
map, which accompanies the SEPP. The proposed works are substantially separated from the land 
zoned W2.  
 
Section 10.19   Biodiversity, ecology and environment protection 
 
Section 10.19 states: 
 
The matters to be taken into consideration in relation to biodiversity, ecology and environment 
protection are as follows— 
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(a)  development should have a neutral or beneficial effect on the quality of water entering the 
waterways, 

(b)  development should protect and enhance terrestrial and aquatic species, populations and 
ecological communities and, in particular, should avoid physical damage and shading of 
aquatic vegetation (such as seagrass, saltmarsh and algal and mangrove communities), 

(c)  development should promote ecological connectivity between neighbouring areas of 
aquatic vegetation (such as seagrass, saltmarsh and algal and mangrove communities), 

(d)  development should avoid indirect impacts on aquatic vegetation (such as changes to flow, 
current and wave action and changes to water quality) as a result of increased access, 

(e)  development should protect and reinstate natural intertidal foreshore areas, natural 
landforms and native vegetation, 

(f)  development should retain, rehabilitate and restore riparian land, 
(g)  development on land adjoining wetlands should maintain and enhance the ecological 

integrity of the wetlands and, where possible, should provide a vegetative buffer to protect 
the wetlands, 

(h)  the cumulative environmental impact of development, 
(i)  whether sediments in the waterway adjacent to the development are contaminated, and 

what means will minimise their disturbance. 
 
The following comments are made in relation to section 10.19: 
 

• The proposal does not involve new additional impervious areas and would have a neutral 
impact on water quality entering the waterways. 

• The proposal does not adversely impact upon any vegetation or ecological communities. 
• It is considered that the proposal is satisfactory with respect to the matters of consideration 

under Section 10.19. 
 
Section 10.23   Foreshore and waterways scenic quality 
 
Section 10.23 states that: 
 

The matters to be taken into consideration in relation to the maintenance, protection and 
enhancement of the scenic quality of foreshores and waterways are as follows— 
 
a) the scale, form, design and siting of any building should be based on an analysis of— 

i) the land on which it is to be erected, and 
ii) the adjoining land, and 
iii) the likely future character of the locality, 

b) development should maintain, protect and enhance the unique visual qualities of Sydney 
Harbour and its islands, foreshores and tributaries, 

c) the cumulative impact of water-based development should not detract from the character 
of the waterways and adjoining foreshores. 

 
The following comments are made in relation to section 10.23: 
 
• The proposed alterations and additions are of an acceptable scale; 
• The proposal is satisfactory with regards to maintaining the unique visual qualities of Sydney 

Harbour and its foreshore; 
• The Referral Response from Council’s Heritage Officer concluded that the proposal 

conserves the heritage of Woollahra and would have a neutral impact on the significance of 
the conservation area. 

• The proposed modifications to the existing structure do not include any water based 
development. 

• It is considered that the proposal is satisfactory with respect to the matters of consideration 
under Section 10.23. 
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Section 10.24 Maintenance, Protection and Enhancement of Views 
 
Section 10.24 states that: 
 

The matters to be taken into consideration in relation to the maintenance, protection and 
enhancement of views are as follows— 

a) development should maintain, protect and enhance views (including night views) to 
and from Sydney Harbour, 

b) development should minimise any adverse impacts on views and vistas to and from 
public places, landmarks and heritage items, 

c) the cumulative impact of development on views should be minimised 
 
The following comments are made in relation to section 10.24: 
 
• The existing building is directly visible from Sydney Harbour and forms part of the transition 

between Camp Cove Beach and the vegetative backdrop of Gap Bluff reserve. 
• When viewed from Sydney Harbour the proposal will not take away the landscaped backdrop 

of Gap Bluff National Park due to the low height of the proposed works. 
• When viewed from Cliff Street the proposed awnings are generally sited behind the existing 

building such that the proposal would not significantly adversely impact upon views of 
Sydney Harbour. 

• It is considered that the proposal is satisfactory with respect to the matters of consideration 
under Section 10.24. 

 
18.2 Sydney Harbour Foreshores and Waterways Area Development Control Plan 2005 (DCP) 

 
Part 5: Design Guidelines for Land-Based Development 
 
Part 5.3: Siting of Buildings and Structures 
 
The following requirements apply to the siting of buildings: 
 
• Setback from vegetation to avoid disturbing it 
• Address the waterway 
• No obstruction of views 
• Buildings should not obstruct views of landmarks 
 
The Kiosk is located at the far northern end of Camp Cove beach. The Kiosk is situated on an 
existing concrete platform, which in part provides seating and a standing area for the kiosk and 
also facilitates access to the beach and the South Head Heritage Trail from Cliff Street.  
 
The new works include the installation of new fixed and retractable awnings, the demolition of the 
existing shed, minor extension to the storage area and painting of the internal and external walls.  
 
The proposed works will not result in any significant adverse impacts in terms of views, 
overshadowing, visual privacy, visual impacts or subsequent amenity of neighbouring properties. 
Furthermore, the proposal will not have an adverse impact upon the heritage conservation area. 
 
It is considered that the siting of the building and structures is a reasonable response to improve 
the condition of the kiosk and provide greater amenity for patrons without having any unreasonable 
impacts upon surrounding properties and the public domain. The proposal is considered to be 
satisfactory with Part 5.3. 
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Part 5.4: Built Form 
 
In addition to Council’s development controls governing built form and the heights of buildings, the 
following criteria should be observed: 
 
• where buildings would be of a contrasting scale or design to existing buildings, care will be 

needed to ensure that this contrast would enhance the setting; 
• where undeveloped ridgelines occur, buildings should not break these unless they have a 

backdrop of trees; 
• while no shapes are intrinsically unacceptable, rectangular boxy shapes with flat or skillion 

roofs usually do not harmonise with their surroundings. It is preferable to break up facades 
and roof lines into smaller elements and to use pitched roofs; 

• walls and fences should be kept low enough to allow views of private gardens from the 
waterway; 

• bright lighting and especially floodlighting which reflects on the water, can cause problems 
with night navigation and should be avoided. External lights should be directed downward, 
away from the water. Australian Standards AS/NZ1158.3: 1999 Pedestrian Area (Category 
P) Lighting and AS4282: 1997 Control of the Obtrusive Effects of Outdoor Lighting should be 
observed; 

• use of reflective materials is minimised and the relevant provisions of the Building Code of 
Australia are satisfied; 

• colours should be sympathetic with their surrounds and consistent with the colour criteria, 
where specified, for particular landscape character types in Part 3 of this DCP; 

• the cumulative visual impact of a number of built elements on a single lot should be mitigated 
through bands of vegetation and by articulating walls and using smaller elements; and 

• the cumulative impact of development along the foreshore is considered having regard to 
preserving views of special natural features, landmarks or heritage items. 

 
The proposed alterations to the built form of the kiosk are considered satisfactory with regard to 
Part 5.4 for the following reasons: 
 
• The proposal will generally retain the built form of the existing structure and will not 

significantly alter the scale as viewed from the public domain; 
• The proposed roof/awning additions are open light-weight open structures that are visually 

compatible with the existing building and do not contribute excessive building bulk and scale. 
• The proposed polycarbonated roof and retractable roof have a gable form, which is 

desirable. 
• Council’s Heritage Officer has advised the proposal is satisfactory in terms of potential 

Heritage impacts. 
• Significant public and private views and vistas to and from the waterfront are generally 

retained and are considered satisfactory. 
• The proposed colours and materials of the fixed and retractable awnings are to be 

constructed of colorbond and incorporate a neutral colour (grey) to remain cohesive with the 
tiles of the existing structure.   

 
Part 5.5 Signage 
 
No signage has been proposed under this application. 
 
Conclusion 
 
The proposal is considered to be satisfactory with regards to the provisions of Chapter 10 of the 
SEPP and the Sydney Harbour Foreshores and Waterways Area Development Control Plan 
2005 (DCP). 
 



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D3 Page 319 

19. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 2014 
 
19.1 Part 1.2: Aims of Plan 
 
The proposal is consistent with the aims in Part 1.2(2) of the Woollahra LEP 2014. 
 
19.2 Land Use Table 
 
The proposal is defined as ‘Alterations and additions to existing Camp Cove beach kiosk’ and as a 
kiosk, it is permitted and is consistent with the objectives of the RE1 Public Recreation zone. 
 
19.3 Part 4.3: Height of Buildings 
 
No statutory building height applies to the subject site, and accordingly Part 4.3 of the Woollahra 
LEP 2014 is not applicable to the proposal. 
 
19.4 Part 4.4: Floor Space Ratio 
 
No statutory floor space ratio applies to the subject site, and accordingly Part 4.4 of the Woollahra 
LEP 2014 is not applicable to the proposal. 
 
19.5 Part 5.4 Controls relating to miscellaneous permissible uses 
 
Part 5.4 considers a variety of miscellaneous permissible uses including the operation of Kiosks. 
Sub clause (6) permits Kiosks within the locality under the Woollahra LEP 2014, subject that the 
gross floor area must not exceed 25 square metres. 
 
The proposed works include the addition of a storage area to the existing kiosk. As a result of the 
alterations and additions to Kiosk will have a total gross floor area of 20.55m² and is therefore 
compliant with Part 5.4. 
 
The proposal is acceptable with regard to Part 5.4 of the Woollahra LEP 2014. 
 
19.6 Part 5.10: Heritage Conservation 
 
Parts 5.10(2) and 5.10(4) require Council to consider the effect of works proposed to a heritage 
item, building, work, relic or tree, within a heritage conservation area or new buildings or 
subdivision in a conservation area or where a heritage item is located.  
 
The subject site is not a listed heritage item, however it is located in Watsons Bay Heritage 
Conservation Area and is in close proximity to the following Heritage Items: 
 
• Green (Laings) Point Reserve (Item 439 of the Woollahra LEP); 
• Green Point Obelisk (Item 440 of the Woollahra LEP); 
• Camp Cove Beach (Item 463 of the Woollahra LEP); 
• Former Marine Biology Station—building, interiors and grounds 31 Pacific Street (456 local) 
• Constable’s Cottage group, comprising Police Station and interiors, 32 Cliff Street and 

interiors; 68 pounder MI and rifle posts and surrounds; sandstone defensive wall and 
roadway (Item 427 of the Woollahra LEP); and  

• Gunnery School group, comprising: former officers’ mess (part of conference centre); former 
battery workshop (Ranger’s cottage); former armoury (part of conference centre); former 
School of Gunnery latrine (toilets); interiors of all buildings; practice battery at seaward cliffs 
(Item 434 of the Woollahra LEP). 
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Figure 6.  Woollahra LEP 2014 Heritage map – Watsons Bay Heritage Conservation Area (Location of 
Camp Cove Kiosk circled) 
 
The application was referred to Council’s Heritage Officer and was found to be satisfactory on  
Heritage grounds subject to recommended conditions pertaining to the unexpected findings of 
Aboriginal Objects.  
 
Subject to the recommended conditions of consent, the proposal is acceptable with regard to the 
objectives in Parts 5.10 of the Woollahra LEP 2014.  
 
19.7 Part 5.21: Flood Planning 
 
Part 5.21 seeks to minimise the flood risk to life and property development, allow development on 
land that is compatible, consider projected changes as a result of climate change and avoid 
significant adverse impacts on flood behaviour and the environment in flood prone areas.  
 
The subject site is not located within an area identified as flood affected. 
 
The proposal is acceptable with regard to Part 5.21 of the Woollahra LEP 2014. 
 
19.8 Part 6.1: Acid Sulfate Soils 
 
Part 6.1 requires Council to consider any potential acid sulfate soil affectation so that it does not 
disturb, expose or drain acid sulfate soils and cause environmental damage. 
 
The subject site is within a Class 5 area as specified in the Acid Sulfate Soils Map. However, the 
subject works are not likely to lower the water table below 1.0m AHD on any land within 500m of a 
Class 1, 2 and 3 land classifications. Accordingly, preliminary assessment is not required and there 
is unlikely to be any acid sulfate affectation. It is therefore acceptable with regard to Part 6.1. 
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19.9 Part 6.2: Earthworks 
 
Part 6.2(1) requires Council to ensure that any earthworks will not have a detrimental impact on 
environmental functions and processes, neighbouring uses, cultural or heritage items or features of 
the surrounding land. 
 
The proposal does not involve any additional earthworks as part of this application. The proposal is 
therefore acceptable with regard to Part 6.2 of the Woollahra LEP 2014. 
 
19.10  Part 6.4: Limited Development on Foreshore Area 
 
This clause applies to the site and seeks to ensure that development in the foreshore area does 
not impact on natural foreshore processes or affect the significance and amenity of the area.   
 
A 12m Foreshore Building Line applies to the subject land and all that land forward of the FSBL is 
identified as ‘Foreshore Area 12’. Council must not grant development for development on land in 
Foreshore Area 12 unless it is for the purpose of:  
 

(a)  the extension, alteration or rebuilding of an existing building that is wholly or partly in 
foreshore area 12, or 
(b) a boat shed, sea retaining wall, wharf, slipway, jetty, waterway access stairs, swimming 
pool or fence.   

 
Whilst the subject site of Camp Cove Beach (Lot 2 in DP 609383) is impacted by the clause, the 
area where the Camp Cove Kiosk is located and where the proposal is physically limited to does 
not fall within the Foreshore Area 12. The proposal is therefore acceptable with regard to Part 6.4 
of the Woollahra LEP 2014. 
 
20. WOOLLAHRA DEVELOPMENT CONTROL PLAN 2015 
 
20.1 Chapter B3: General Development Controls  
 
In accordance with Map 1 of Section B3.1.1, the provisions of Section B3 do not apply to the 
subject site. 
 
20.2 Chapter C3: Watsons Bay Heritage Conservation Area 
 
The proposal seeks approval for alterations and additions to the existing kiosk building by way of 
the demolition of the existing shed and minor portions of the existing building and the construction 
of a new storage room with tiled roof, new roller shutter, new fixed awnings and new retractable 
awning.  
 
The purpose of the proposed works is to improve the condition of the Camp Cove Kiosk, to provide 
additional sun and rain protection for patrons and to allow for greater internal storage whilst 
utilising an acceptable selection of external materials that will complement the existing structure.  
 
The proposal will ensure that external finishes respect and complement the existing structure and 
the surrounding development within the Heritage Conservation Area.  
 
These proposed works are considered to be of minor impact and the proposed development will 
continue to meet the objectives of the Watsons Bay Heritage Conservation Area along with Section 
C3.4 and Section C3.5 of the Woollahra DCP 2015 as detailed below. 
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20.3 C3.4.8 Precinct H: Victoria Street Waterfront 
 
14.3.1 Topography and vegetation 
 
The proposal does not involve any new works that may impact upon the existing significant cultural 
plantings in properties along the beachfront. In addition, no new plantings have been proposed.  
 
14.3.2 Townscape 
 

C9 When the opportunity arises, the Camp Cove kiosk should be relocated to open the view 
corridor to the beach from the north-west end of Cliff Street. 

 
Although the proposal does not propose any changes to the siting and location of the existing 
kiosk, the alterations and additions are generally located outside of the view corridor and will not 
significantly adversely impact upon any important views and vistas. Accordingly, the proposal is 
satisfactory with C9. 
 
14.3.3 The waterfront 
 

C12 Elements that evoke an early maritime character are to be retained, including traditional 
verandahed building forms, pitched and hipped corrugated steel or tiled roofs, chimneys 
and cultural plantings.  
 

C13 Unless shaded, no reflective materials are permitted, including glass balustrades. 
 
The proposal will maintain the existing shed roof style associated with the kiosk and include the 
addition of awnings over the existing seating area.  
 
The proposal includes the addition of eleven (10) solar panels to the existing roof of the kiosk 
structure. Condition C.1 is recommended to require the solar panels to not project 300mm above 
the roof, and to ensure appropriate treatments to avoid glare. Subject to Condition C.1 the 
proposal satisfies control C13.  
 
14.3.4 Contributory items 
 
The subject structure is not identified as a heritage item or contributory item within the Heritage 
Conservation Area or Victoria Street Waterfront Precinct.  
 
14.3.5 Built form 
 

C23 New development is to respect the character of adjacent contributory items when viewed 
from the Harbour. 

 
C24 The following materials are appropriate for new buildings:  

a) Walls: weatherboards, sandstone, masonry or exposed, rendered or painted brickwork.  
b) Roof cladding: corrugated steel, slate, or tiled in unglazed terracotta or dark earth tones. 

 
The proposed form of the alterations and additions are in keeping with the existing building, including 
the built form and roof form. The proposed additions are substantially below the height of the existing 
building. As a result, the works would not visually dominate the streetscape and any surrounding 
contributory items.  
 
The applicant has provided details in relation to the building materials and details as per below: 
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• All internal and external walls will be finished in white; 
• External bricks will be bag rendered to show some of the brick lines;  
• Pergola on outdoor seating will be either timber painted white or lacquer finish;   
• Colorbond roof finished in grey to match existing tiled roof.   
 
The proposed changes to the materiality of the building will utilise high quality materials whilst 
maintaining the character and scale of the existing kiosk.  
 
The existing kiosk and surrounding outdoor seating area is significantly weathered and will benefit 
from the proposed works.   
 
Due to the above the proposal is satisfactory with regard to C23 and C24. 
 
14.3.6 Landscaping and site coverage 
 
The proposal does not involve any works relevant to landscaping and private open space.   
 
14.3.7 Fences and walls 
 
The proposal does not involve any works relevant to existing fences and walls.  
 
14.3.8 Car parking and access 
 
The proposal does not involve any works relevant to car parking or access on the site.  
 
20.4 Part 3.5 General Controls for all development 
 
The following general controls are relevant to the scope of the proposed works and have not been 
previously addressed by the above-mentioned precinct controls.  
 
14.4.1 C3.5.3 The waterfront 
 

C1 Development is not to further encroach onto existing public foreshore promenades or 
beaches.  

C2 Development is to retain the visual links between the water and foreshore areas. 
C3 Commercial development is not permitted within the public domain, other than in those 

areas that are already used commercially.  
C4 No development is permitted that would prevent public access to the shoreline or create the 

impression of the foreshore being a private area. 
 
The proposal intends on creating greater amenity for patrons through the construction of awnings 
which will provide additional sun and rain protection. The existing right-of-way will be maintained 
and uninterrupted by the proposal ensuring ease of access for members of the public.  The 
proposed works remain within the area of operation as per the existing kiosk leasing agreement 
and does not encroach further into the public domain.  
 
The proposal is therefore acceptable with regard to Part C3.5.3 of the Woollahra DCP 2015. 
 
20.5 Chapter E1: Parking and Access  
 
The proposal is not considered to generate any additional traffic or parking demand that is 
unreasonable in the context of the site and surrounds.  
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20.6 Chapter E2: Stormwater and Flood Risk Management  
 

The provisions of this chapter requires the adequate provision of sustainable stormwater 
management, the controlled release of stormwater to prevent flooding downstream in the 
prevention of stormwater pollution to Sydney Harbour and waterways, and, to protect land and 
property from flooding. 
 
The proposal complies with the relevant criteria prescribed with regard to the objectives and 
controls in Chapter E2 of the Woollahra DCP 2015 and are further addressed by Council’s 
standard conditions. 
 
20.7 Chapter E4: Contaminated Land  
 
The provisions of this chapter require the adequate management of potentially contaminated land 
in order to adequately ensure public health and safety, essentially replicating requirements of SEPP 
55-Remediation of Land.  
 
Consideration has been given as to whether the land is contaminated. In the absence of any 
information indicating the potential contamination of the sites, further consideration of this issue is 
not warranted in this instance.  
 
The proposal is considered to be acceptable with regard to the objectives and controls in Chapter 
E4 of the Woollahra DCP 2015. 
 
20.8 Chapter E5: Waste Management  
 
Chapter E5 is applicable to all development and seeks to establish waste minimisation and 
sustainable waste management during demolition and construction phases and throughout the on-
going use of the building. 
 
The Applicant has noted within the ‘Statement of Environmental Effects’ that: 
 

Waste produced during the partial demolition and construction stages of this proposal will be 
appropriately managed by the contractors employed to undertake the work. Materials will be 
reused or recycled where possible. On-going waste management will occur as per the 
existing arrangements. 
 

The applicant has not provided a SWMP with the submitted application. Council’s standard 
conditions have been applied in order to adequately address the provisions of Chapter E5 of the 
Woollahra DCP 2015 have been recommended. 
 
20.9 Chapter E6: Sustainability  
 
Part E6.3: Solar Energy Systems 
 
A solar energy system includes a photovoltaic electricity generating system, solar hot water 
system, or solar air heating system. The proposal includes the addition of eleven (10) solar panels 
to the existing roof of the kiosk structure.  
 
Condition C.1(a) is recommended to require the solar panels to not project more than 300mm 
above the roof, and to ensure appropriate treatments to avoid glare. The proposal is therefore 
acceptable with regard to the relevant provisions in Part E6.3. 
 
20.10   Chapter E7: Signage  
 
No signage has been proposed under this application. 
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21. DRAFT AMENDMENTS TO POLICIES AND PLANS 
 
There are no relevant draft amendments that affect the carrying out of the proposed works. 
 
22. CONTRIBUTIONS PLANS 
 
22.1 Section 7.12 Contributions Plan 2021 
 
Section 2.3.2 of the Section 7.12 Contributions Plan 2021 states: 
 

‘ This Plan applies to all development applications and applications for complying 
development certificates in respect of development on land to which this Plan applies, other 
than applications made by or on behalf of the Council.’ 

 
The proposal involves works to a Council owned building and accordingly, Section 7.12 
contributions are not applicable. Furthermore, the cost of works is less than $100,000.  
 
23. APPLICABLE ACTS/REGULATIONS 
 
23.1 Clause 61(1) of the EPA Regulation 2021 

 
Clause 61(1) of the EPA Regulation 2021 requires Council to take into consideration Australian 
Standard AS 2601-2001: The demolition of structures.  This requirement is addressed by Council’s 
standard condition. 
 
24. THE LIKELY IMPACTS OF THE PROPOSAL 
 
All likely impacts have been addressed elsewhere in the report, or are considered to be 
satisfactory and not warrant further consideration. 
 
25. THE SUITABILITY OF THE SITE 
 
The site is suitable for the proposed development. 
 
26. THE PUBLIC INTEREST 
 
The proposal is considered to be in the public interest.  
 
27. CONCLUSION 
 
The proposal is acceptable against the relevant considerations under Section 4.15.  
 
28. DISCLOSURE STATEMENTS 
 
There have been no disclosure statements regarding political donations or gifts made to any 
Councillor or to any council employee associated with this development application by the 
applicant or any person who made a submission. 
 
29. RECOMMENDATION: Pursuant to Section 4.16 of the Environmental Planning and 

Assessment Act 1979 
 
THAT the Woollahra Local Planning Panel, exercising the functions of Council as the consent 
authority, grant development consent to Development Application No. 157/2022/1 for alterations 
and additions to Camp Cove beach kiosk on land at Cliff Street Watsons Bay, subject to the 
following conditions: 
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A. General Conditions 
 
A.1 Conditions 
 

Consent is granted subject to the following conditions imposed pursuant to section 4.16 of 
the Environmental Planning and Assessment Act 1979 (“the Act”) and the provisions of the 
Environmental Planning and Assessment Regulation 2000 (“the Regulation”) such conditions 
being reasonable and relevant to the development as assessed pursuant to section 4.15 of 
the Act. 
Standard Condition: A1 (Autotext AA1) 

 
A.2 Definitions 
 

Unless specified otherwise, words have the same meaning as defined by the Act, the 
Regulation and the Interpretation Act 1987 as in force at the date of consent. 
 
Applicant means the applicant for this consent. 
 
Approved Plans mean the plans endorsed by Council referenced by this consent as 
amended by conditions of this consent. 
 
AS or AS/NZS means Australian Standard® or Australian/New Zealand Standard®, 
respectively, published by Standards Australia International Limited. 
 
BCA means the Building Code of Australia as published by the Australian Building Codes 
Board as in force at the date of issue of any Construction Certificate. 
 
Council means Woollahra Municipal Council 
 
Court means the Land and Environment Court 
 
Local native plants means species of native plant endemic to Sydney’s eastern suburbs 
(see the brochure titled “Local Native Plants for Sydney’s Eastern Suburbs” published by the 
Southern Sydney Regional Organisation of Councils). 
 
Stormwater drainage system means all works, facilities and documentation relating to: 
• the collection of stormwater, 
• the retention of stormwater, 
• the reuse of stormwater, 
• the detention of stormwater, 
• the controlled release of stormwater; and 
• connections to easements and public stormwater systems. 
 
Owner means the owner of the site and successors in title to the site. 
 
Owner-builder has the same meaning as in the Home Building Act 1989. 
 
PC means the Principal Certifier under the Act. 
 
Principal Contractor has the same meaning as in the Act, or where a Principal Contractor 
has not been appointed by the Owner of the land being developed Principal Contractor 
means the Owner of the land being developed. 
 
Professional engineer has the same meaning as in the BCA. 
 
Public place has the same meaning as in the Local Government Act 1993. 



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D3 Page 327 

Road has the same meaning as in the Roads Act 1993. 
 
SEE means the final version of the Statement of Environmental Effects lodged by the 
Applicant. 
 
Site means the land being developed subject to this consent. 

 
Woollahra LEP means Woollahra Local Environmental Plan 2014 
 
Woollahra DCP means Woollahra Development Control Plan 2015 
 
Work for the purposes of this consent means:  
• the use of land in connection with development, 
• the subdivision of land,  
• the erection of a building, 
• the carrying out of any work,  
• the use of any site crane, machine, article, material, or thing, 
• the storage of waste, materials, site crane, machine, article, material, or thing, 
• the demolition of a building, 
• the piling, piering, cutting, boring, drilling, rock breaking, rock sawing or excavation of 

land, 
• the delivery to or removal from the site of any machine, article, material, or thing, or 
• the occupation of the site by any person unless authorised by an occupation certificate. 

 
Note:  Interpretation of conditions - Where there is any need to obtain an interpretation of the intent 

of any condition this must be done in writing to Council and confirmed in writing by Council. 
 Standard Condition: A2 (Autotext AA2) 
 

A.3 Approved Plans and Supporting Documents 
 

Those with the benefit of this consent must carry out all work and maintain the use and works 
in accordance with both the architectural plans to which is affixed a Council stamp 
“Approved” and supporting documents listed below as submitted by the Applicant unless 
modified by any following condition.   
 
Where the plans relate to alterations or additions only those works shown in colour or 
highlighted are approved. 
 
Reference Description Author/Drawn Date(s) 

 
01 Site Plan Corona Projects April 2022 
03 Proposed Floor Plan 
04 Elevations/Sections  
05 Elevations 
06 Roof Plan 

 
Note: Warning to Accredited Certifiers – You should always insist on sighting the original Council 

stamped approved plans.  You should not rely solely upon the plan reference numbers in this 
condition.  Should the Applicant not be able to provide you with the original copy Council will 
provide you with access to its files so you may review our original copy of the approved plan. 

Note: These plans and supporting documentation may be subject to conditions imposed under section 
4.17(1)(g) of the Act modifying or amending the development (refer to conditions which must be 
satisfied prior to the issue of any Construction Certificate.) 

  Standard Condition: A5 (Autotext AA5) 
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A.4 Ancillary Aspects of Development (section 4.17(2) of the Act) 
 

The Owner must procure the repair, replacement or rebuilding of all road pavement, kerb, 
gutter, footway, footpaths adjoining the site or damaged as a result of work under this 
consent or as a consequence of work under this consent. Such work must be undertaken to 
Council's satisfaction in accordance with Council’s Specification for Roadworks, Drainage 
and Miscellaneous Works (2012) unless expressly provided otherwise by these conditions at 
the Owner’s expense. 
 
Note:  This condition does not affect the Principal Contractor's or any sub-contractors obligations to 

protect and preserve public infrastructure from damage or affect their liability for any damage 
that occurs. 

  Standard Condition: A8 (Autotext AA8) 
 
B. Conditions which must be satisfied prior to the demolition of any building or 

construction 
 
B.1 Construction Certificate Required Prior to Any Demolition  
 

Where demolition is associated with an altered portion of, or an extension to an existing 
building the demolition of any part of a building is "commencement of erection of building" 
pursuant to section 6.6 of the Act.   
 
In such circumstance all conditions in Part C and Part D of this consent must be satisfied 
prior to any demolition work. This includes, but is not limited to, the issue of a Construction 
Certificate, appointment of a Principal Certifier, and Notice of Commencement under the Act. 
 
Note:  See Over our Dead Body Society Inc v Byron Bay Community Association Inc [2001] 

NSWLEC 125. 
  Standard Condition: B1 (Autotext BB1) 
 
B.2 Identification of Hazardous Material 
 

In accordance with Australian Standard AS2601: The Demolition of Structures,  the Owner 
shall identify all hazardous substances located on the site including asbestos, 
polychlorinated biphenyls (PCBs), lead paint, underground storage tanks, chemicals, etc. per 
clause 1.6.1 of the Standard.   
 
In this regard, prior to the commencement of any work, Council shall be provided with a 
written report prepared by a suitably qualified competent person detailing: 
• all hazardous materials identified on the site, 
• the specific location of all hazardous materials identified, 
• whether the hazardous materials are to be removed from the site as part of the works 

to be undertaken, and 
• safety measures to be put in place. 
 
Note: This condition is imposed to protect the health and safety of all persons while works are being 

undertaken and to ensure all safety measures have been identified and are in place to protect 
all parties in the immediate vicinity of the site. 
Standard Condition: B6 (Autotext BB6) 

 
B.3 Public Road Assets Prior to Any Work/Demolition 
 

To clarify the condition of the existing public infrastructure prior to the commencement of any 
development (including prior to any demolition), the Applicant or Owner must submit to 
Council a full record of the condition of the public road infrastructure adjacent to the 
development site.   
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The report must be submitted to Council prior to the commencement of any work and 
include photographs showing current condition and any existing damage fronting and 
adjoining the site to the:  
• road pavement, 
• kerb and gutter,  
• footway including footpath pavement and driveways,  
• retaining walls within the footway or road, and 
• drainage structures/pits.  

 
The reports are to be supplied in both paper copy and electronic format in Word. 
Photographs are to be in colour, digital and date stamped. 
 
If the required report is not submitted then Council will assume there was no damage to any 
infrastructure in the immediate vicinity of the site prior to the commencement of any work 
under this consent. 
 
Note: If the Applicant or Owner fails to submit the asset condition report required by this condition and 

damage is occasioned to public assets adjoining the site, Council will deduct from security any 
costs associated with remedying, repairing or replacing damaged public infrastructure.  Nothing 
in this condition prevents Council making any claim against security held for this purpose 
Standard Condition: B7 (Autotext BB7) 

 
B.4 Aboriginal Objects – Unexpected Findings 
 

If unexpected Aboriginal objects or bones are found during any activity associated with this 
consent, you must: 

 
a) Not further disturb or move these objects or bones. 
b) Immediately cease all work at the particular location.  
c) In the case of suspected human remains, notify NSW Police.  
d) Notify the Heritage NSW Environment Line on 131 555 and the La Perouse LALC on 

(02) 9311 4282 as soon as practicable and provide available details of the objects or 
remains and their location. 

e) Not recommence any work at the particular location unless authorised in writing by 
Heritage NSW. Additional assessment and approval pursuant to the National Parks 
and Wildlife Act 1974 may be required prior to works continuing in the affected area(s) 
based on the nature of the discovery. 

 
Note: The Definition of Aboriginal object as per the Woollahra Local Environmental Plan 2014: any 

deposit, object or other material evidence (not being a handicraft made for sale) relating to the 
Aboriginal habitation of an area of New South Wales, being habitation before or concurrent with 
(or both) the occupation of that area by persons of non-Aboriginal extraction, and includes 
Aboriginal remains. 
Standard Condition: B10 (Autotext BB10) 

 
C. Conditions which must be satisfied prior to the issue of any Construction Certificate 
 
C.1 Modification of Details of the Development (section 4.17(1)(g) of the Act) 
 

The approved plans and the Construction Certificate plans and specification, required to be 
submitted to the Certifying Authority pursuant to clause 139 of the Regulation, must detail the 
following amendments: 
 
a) To ensure the proposed solar panels uphold the provisions in Part E6.3 of the 

Woollahra DCP 2015, they must: 
i. Not project above the roof surface by more than 300mm;  
ii. Not involve mirrors or lenses to reflect or concentrate sunlight; and 
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iii. Consist of anti-reflective glass or coating.  
C.2 Payment of Long Service Levy, Security, Contributions and Fees 
 

The Certifying Authority must not issue any certificates under section 6.4 of the Act until 
provided with the original receipt(s) for the payment of all of the following levy, security, 
contributions, and fees prior to the issue of a Construction Certificate, Subdivision Certificate 
or Occupation Certificate, as will apply. 

 

Description Amount Indexed Council 
Fee Code 

LONG SERVICE LEVY 
under Building and Construction Industry Long Service Payments Act 1986 

Long Service Levy 
www.longservice.nsw.gov.au/bci/levy/other-
information/levy-calculator 

Contact LSL 
Corporation or use 
online calculator 

No  

SECURITY 
under section 4.17(6) of the Environmental Planning and Assessment Act 1979 

Property Damage Security Deposit -making 
good any damage caused to any property of 
the Council 

$5,147  No T115 

INSPECTION FEES 
under section 608 of the Local Government Act 1993 

Security Administration Fee $202 No T16 

TOTAL SECURITY,  CONTRIBUTIONS, 
LEVIES AND FEES 

$5,349 plus any relevant indexed amounts 
and long service levy 

 
Building and Construction Industry Long Service Payment 
The long service levy under section 34 of the Building and Construction Industry Long Service 
Payment Act 1986, must be paid and proof of payment provided to the Certifying Authority prior to the 
issue of any Construction Certificate. The levy can be paid directly to the Long Service Corporation or 
to Council.  Further information can be obtained from the Long Service Corporation website 
www.longservice.nsw.gov.au or the Long Service Corporation on 131 441. 
 
How must the payments be made? 
Payments must be made by:  
• cash deposit with Council, 
• credit card payment with Council, or 
• bank cheque made payable to Woollahra Municipal Council. 
 
The payment of a security may be made by a bank guarantee where: 
• the guarantee is by an Australian bank for the amount of the total outstanding contribution, 
• the bank unconditionally agrees to pay the guaranteed sum to the Council on written request by 

Council on completion of the development or no earlier than 12 months from the provision of the 
guarantee whichever occurs first [NOTE: a time limited bank guarantee or a bank guarantee 
with an expiry date is not acceptable], 

• the bank agrees to pay the guaranteed sum without reference to the Applicant or landowner or 
other person who provided the guarantee and without regard to any dispute, controversy, issue 
or other matter relating to the development consent or the carrying out of development in 
accordance with the development consent, 

• the bank guarantee is lodged with the Council prior to the issue of the Construction Certificate, 
and 

• the bank’s obligations are discharged when payment to the Council is made in accordance with 
the guarantee or when Council notifies the bank in writing that the guarantee is no longer 
required. 
 

  

http://www.longservice.nsw.gov.au/bci/levy/other-information/levy-calculator
http://www.longservice.nsw.gov.au/bci/levy/other-information/levy-calculator
http://www.longservice.nsw.gov.au/
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How will the section 7.12 levy (formerly known as 94A levy) be indexed? 
To ensure that the value the development levy is not eroded over time by increases in costs, the 
proposed cost of carrying out development (from which the development levy is calculated) will be 
indexed either annually or quarterly (see table above). Clause 3.13 of the Woollahra Section 94A 
Development Contributions Plan 2011 sets out the formula and index to be used in adjusting the levy. 
 
Do you need HELP indexing the levy? 
Please contact Council’s Customer Service Team on ph 9391 7000.  Failure to correctly calculate the 
adjusted development levy will delay the issue of any certificate issued under section 6.4 of the Act 
and could void any such certificate (eg Construction Certificate, Subdivision Certificate, or Occupation 
Certificate). 
 
Deferred or periodic payment of section 7.12 levy (formerly known as 94A levy) under the 
Woollahra Section 94A Development Contributions Plan 2011 
Where the Applicant makes a written request supported by reasons for payment of the section 
7.12 levy other than as required by clause 3.9, the Council may accept deferred or periodic payment. 
The decision to accept a deferred or periodic payment is at the sole discretion of the Council, which 
will consider: 
• the reasons given, 
• whether any prejudice will be caused to the community deriving benefit from the public facilities, 
• whether any prejudice will be caused to the efficacy and operation of the Plan, and 
• whether the provision of public facilities in accordance with the adopted works schedule will be 

adversely affected. 
 

Council may, as a condition of accepting deferred or periodic payment, require the provision of a bank 
guarantee where: 
• the guarantee is by an Australian bank for the amount of the total outstanding contribution, 
• the bank unconditionally agrees to pay the guaranteed sum to the Council on written request by 

Council on completion of the development or no earlier than 12 months from the provision of the 
guarantee whichever occurs first [NOTE: a time limited bank guarantee or a bank guarantee 
with an expiry date is not acceptable], 

• the bank agrees to pay the guaranteed sum without reference to the Applicant or landowner or 
other person who provided the guarantee and without regard to any dispute, controversy, issue 
or other matter relating to the development consent or the carrying out of development in 
accordance with the development consent, 

• the bank guarantee is lodged with the Council prior to the issue of the Construction Certificate, 
and 

• the bank’s obligations are discharged when payment to the Council is made in accordance with 
the guarantee or when Council notifies the bank in writing that the guarantee is no longer 
required. 

 
Any deferred or periodic payment of the section 7.12 levy will be adjusted in accordance with clause 
3.13 of the Plan. The Applicant will be required to pay any charges associated with establishing or 
operating the bank guarantee. Council will not cancel the bank guarantee until the outstanding 
contribution as indexed and any accrued charges are paid. 
Standard Condition: C5 

 
C.3 Structural Adequacy of Existing Supporting Structures 
 

A certificate from a professional engineer (structural engineer), certifying the adequacy of the 
existing supporting structure to support the additional loads proposed to be imposed by the 
development, must be submitted with the Construction Certificate application. 
 
Note:  This condition is imposed to ensure that the existing structure is able to support the additional 

loads proposed. 
  Standard Condition: C35 (Autotext CC35) 
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C.4 Professional Engineering Details 
 
The Construction Certificate plans and specifications, required by clause 139 of the 
Regulation, must include detailed professional engineering plans and/or specifications for all 
structural, electrical, hydraulic, hydrogeological, geotechnical, mechanical and civil work 
complying with this consent, approved plans, the statement of environmental effects and 
supporting documentation. 

 
Detailed professional engineering plans and/or specifications must be submitted to the 
Certifying Authority with the application for any Construction Certificate. 
 
Note: This does not affect the right of the developer to seek staged Construction Certificates. 

Standard Condition: C36 
 
C.5 Stormwater Discharge to Existing Stormwater Drainage System  
 

The Construction Certificate plans and specifications required by clause 139 of the 
Regulation, must detail: 
a) the location of the existing Stormwater Drainage System including all pipes, inspection 

openings, surface drains, pits and their discharge location, 
b) the state of repair of the existing Stormwater Drainage System, 
c) any remedial works required to upgrade the existing Stormwater Drainage System to 

comply with the BCA, 
d) any remedial works required to upgrade the existing Stormwater Drainage System 

crossing the footpath and any new kerb outlets, 
e) any new Stormwater Drainage System complying with the BCA,  
f) interceptor drain(s) at the site boundary to prevent stormwater flows from the site 

crossing the footpath,  
g) any rainwater tank (see Note below) required by BASIX commitments including their 

overflow connection to the Stormwater Drainage System, and  
h) general compliance with the Woollahra DCP 2015 Chapter E2 – Stormwater and Flood 

Risk Management. 
 
Where any new Stormwater Drainage System crosses the footpath area within any road, 
separate approval under section 138 of the Roads Act 1993 must be obtained from Council 
for those works prior to the issue of any Construction Certificate. 
 
All Stormwater Drainage System work within any road or public place must comply with 
Woollahra Municipal Council’s Specification for Roadworks, Drainage and Miscellaneous 
Works (2012). 
 
Note: Clause F1.1 of Volume 1 and Part 3.1.2 of Volume 2 of the BCA provide that stormwater 

drainage complying with AS/NZS 3500.3 Plumbing and drainage - Part 3: Stormwater drainage 
is deemed-to-satisfy the BCA.  Council’s specifications apply in relation to any works with any 
road or public place. 

Note: The collection, storage and use of rainwater is to be in accordance with Standards Australia 
HB230-2008 “Rainwater Tank Design and Installation Handbook”. 

Note:  Stormwater Drainage Systems must not discharge to any Sewer System.  It is illegal to connect 
stormwater pipes and drains to the sewerage system as this can overload the system and 
cause sewage overflows. For more information go to the Sydney Water website 
www.sydneywater.com.au/SW/plumbing-building-developing/index.htm or call 1300 082 746. 

Note:  Woollahra Municipal Council’s Specification for Roadworks, Drainage and Miscellaneous Works 
dated January 2003 and the Woollahra DCP 2015 Chapter E2 – Stormwater and Flood Risk 
Management can be downloaded from Council’s website www.woollahra.nsw.gov.au 
Standard Condition: C49 

 

http://www.sydneywater.com.au/SW/plumbing-building-developing/index.htm
http://www.woollahra.nsw.gov.au/
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D. Conditions which must be satisfied prior to the commencement of any development 
work 

 
D.1 Compliance with Building Code of Australia and insurance requirements under the 

Home Building Act 1989 
 
For the purposes of section 4.17(11) of the Act, the following conditions are prescribed in 
relation to a development consent for development that involves any building work:  
a) that the work must be carried out in accordance with the requirements of the Building 

Code of Australia, 
b) in the case of residential building work for which the Home Building Act 1989 requires 

there to be a contract of insurance in force in accordance with Part 6 of that Act, that 
such a contract of insurance is in force before any building work authorised to be 
carried out by the consent commences. 

 
This condition does not apply:  
a) to the extent to which an exemption is in force under the Home Building Regulation 

2004, or 
b) to the erection of a temporary building. 
 
In this condition, a reference to the BCA is a reference to that code as in force on the date 
the application for the relevant Construction Certificate is made. 
 
Note:  This condition must be satisfied prior to commencement of any work in relation to the contract of 

insurance under the Home Building Act 1989.  This condition also has effect during the carrying 
out of all building work with respect to compliance with the Building Code of Australia. 

Note:  All new guttering is to comply with the provisions of Part 3.5.2 of the Building Code of Australia. 
  Standard Condition: D1 (Autotext DD1) 
 
D.2 Works (Construction) Zone – Approval and Implementation 
 

A Works Zone may be required for this development.  The Principal Contractor or Owner can 
apply for a works zone. If the works zone is approved the Principal Contractor or Owner must 
pay all fees for this Works Zone before it can be installed. 
 
The Principal Contractor must pay all fees associated with the application and occupation 
and use of the road as a Works Zone.  All Works Zone signs must have been erected by 
Council to permit enforcement of the Works Zone by Council’s Rangers and NSW Police 
before commencement of any work.  Signs are not erected until full payment of works zone 
fees. 
 
Note:  The Principal Contractor or Owner must allow not less than four to six weeks (for routine 

applications) from the date of making an application to the Traffic Committee (Woollahra Local 
Traffic Committee) constituted under the clause 22 of the Transport Administration (General) 
Regulation 2000 to exercise those functions delegated by the Roads and Maritime Services 
under section 50 of the Transport Administration Act 1988. 

Note: The enforcement of the works zone is at the discretion of Council’s Rangers and the NSW 
Police Service.  The Principal Contractor must report any breach of the works zone to either 
Council or the NSW Police Service. 

  Standard Condition: D10 (Autotext DD10) 
 
D.3 Security Fencing, Hoarding (including ‘Creative Hoardings’) and Overhead Protection 
 

Security fencing must be provided around the perimeter of the development site, including 
any additional precautionary measures taken to prevent unauthorised entry to the site at all 
times during the demolition, excavation and construction period. Security fencing must be the 
equivalent 1.8m high chain wire as specified in AS 1725. 
 

http://www.legislation.nsw.gov.au/summarize/inforce/s/1/?xref=RecordType%3DACTTOC%20AND%20Year%3D1989%20AND%20Actno%3D147&nohits=y
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Type A Hoarding 
Where the development site adjoins a public thoroughfare, the common boundary between 
them must be fenced for its full length with a hoarding, unless the least horizontal distance 
between the common boundary and the nearest parts of the structure is greater than twice 
the height of the structure. The hoarding must be constructed of solid materials (chain wire or 
the like is not acceptable) to a height of not less than 1.8m adjacent to the thoroughfare. 

 

 
 

Type B Hoarding  
Where a development site adjoins a public thoroughfare with a footpath alongside the 
common boundary then, in addition to the hoarding required above, the footpath must be 
covered by an overhead protective structure and the facing facade protected by heavy-duty 
scaffolding, unless either: 
a) the vertical height above footpath level of the structure being demolished is less than 

4.0m; or 
b) the least horizontal distance between footpath and the nearest part of the structure is 

greater than half the height of the structure. 
 
The overhead structure must consist of a horizontal platform of solid construction and vertical 
supports, and the platform must: 
a) extend from the common boundary to 200mm from the edge of the carriageway for the 

full length of the boundary, 
b) have a clear height above the footpath of not less than 2.1m, 
c) terminate 200mm from the edge of the carriageway (clearance to be left to prevent 

impact from passing vehicles) with a continuous solid upstand projecting not less than 
0.5m above the platform surface, and 

d) together with its supports, be designed for a uniformly distributed live load of not less 
than 7 kPa. 

 

 
 

The Principal Contractor or Owner-builder must ensure that overhead protective structures 
are installed and maintained in accordance with the NSW “Code of Practice - Overhead 
Protective Structures 1995”.  This is code available at 
www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-
structures-Code-of-practice.pdf  
 

http://www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-structures-Code-of-practice.pdf
http://www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-structures-Code-of-practice.pdf
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All Hoardings  
Security fencing, hoarding and overhead protective structure must not obstruct access to 
utilities services including but not limited to man holes, pits, stop valves, fire hydrants or the 
like. 
 
Hoardings on Public Land including ‘Creative Hoardings’ 
The Principal Contractor or Owner-builder must pay all fees associated with the application 
and occupation and use of the road (footway) for required hoarding or overhead protection.   
 
A creative hoarding (i.e. an approved artwork or historic image affixed to the hoarding) is 
required if the hoarding meets the criteria in Council’s Creative Hoardings Policy (adopted 
March 2020). The cost of printing and affixing the creative hoarding is the responsibility of the 
Principal Contractor or Owner-builder. The Creative Hoardings Policy can be downloaded 
from Council’s website www.woollahra.nsw.gov.au 
 
Note: The Principal Contractor or Owner must allow not less than two (2) weeks from the date of 

making a hoarding application for determination. Any approval for a hoarding or overhead 
protection under the Roads Act 1993 will be subject to its own conditions and fees. 

Note: Council seeks to increase public art in the public domain by requiring artwork or historic images 
on hoardings located on public land. Under the Creative Hoardings Policy an application for a 
hoarding proposed on public land will require an approved artwork or historic image affixed to 
the hoarding if the hoarding meets the criteria in section 3 of the Policy: 
A. Hoardings proposed on land zoned B2 Local Centre, or B4 Mixed Use, or SP2 

Infrastructure under Woollahra Local Environmental Plan 2014 AND erected for 8 weeks 
or more  
OR 

B. Hoardings proposed on land located along a State classified road (regardless of the 
zone) AND erected for 8 weeks or more  
OR 

C. Hoardings proposed in any other location than that referred to in A. and B. above AND 
erected for 12 weeks or more, except where: 
i. the capital investment value of the work to which the hoarding relates is less than $1 

million 
OR 
ii. the land is zoned R2 Low Density Residential 
OR 
iii. the land is zoned R3 Medium Density Residential and the hoarding located in a lane 

or street that does not have through traffic (eg a cul-de-sac or no through road). 
 
Artwork and historic images for the hoardings are assessed and approved in accordance with 
the Creative Hoardings Policy. Details of the artwork or images proposed to be affixed to the 
hoardings must be submitted with Council’s form “Application for a permit to use a footpath for 
the erection of a hoarding/scaffolding”.  
The Creative Hoardings Policy can be downloaded from www.woollahra.nsw.gov.au or for more 
information contact Council’s Cultural Development Team. 

  Standard Condition: D11 (Autotext DD11) 
 

D.4 Site Signs 
 

The Principal Contractor or Owner-builder must ensure that the sign/s required by clauses 
98A and 227A of the Regulation is/are erected and maintained at all times. 
 
Clause 98A of the Regulation provides: 
Erection of signs 
• For the purposes of section 4.17(11) of the Act, the requirements of subclauses (2) and (3) are 

prescribed as conditions of a development consent for development that involves any building 
work, subdivision work or demolition work. 

• A sign must be erected in a prominent position on any site on which building work, subdivision 
`work or demolition work is being carried out:  
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a. showing the name, address and telephone number of the Principal Certifier for the work, 
and 

b. showing the name of the principal contractor (if any) for any building work and a 
telephone number on which that person may be contacted outside working hours, and 

c. stating that unauthorised entry to the work site is prohibited. 
• Any such sign is to be maintained while the building work, subdivision work or demolition work is 

being carried out, but must be removed when the work has been completed. 
• This clause does not apply in relation to building work, subdivision work or demolition work that 

is carried out inside an existing building that does not affect the external walls of the building. 
• This clause does not apply in relation to Crown building work that is certified, in accordance with 

section 6.28 of the Act, to comply with the Building Code of Australia. 
 
 Clause 227A of the Regulation provides: 
 Signs on development sites 

If there is a person who is the Principal Certifier or the Principal Contractor for any building work, 
subdivision work or demolition work authorised to be carried out on a site by a development consent or 
complying development certificate: 
• Each such person MUST ensure that a rigid and durable sign showing the person’s identifying 

particulars so that they can be read easily by anyone in any public road or other public place 
adjacent to the site is erected in a prominent position on the site before the commencement of 
work, and is maintained on the site at all times while this clause applies until the work has been 
carried out. 

 
Note:  Clause 227A imposes a penalty exceeding $1,000 if these requirements are not complied with. 
Note:  If Council is appointed as the Principal Certifier it will provide the sign to the Principal Contractor 

or Owner-builder who must ensure that the sign is erected and maintained as required by 
clause 98A and clause 227A of the Regulation. 

  Standard Condition: D12 (Autotext DD12) 
 

D.5 Toilet Facilities 
 

Toilet facilities are to be provided, at or in the vicinity of the work site on which work involved 
in the erection or demolition of a building is being carried out, at the rate of one toilet for 
every 20 persons or part of 20 persons employed at the site.  
 
Each toilet provided: 
a) must be a standard flushing toilet, and 
b) must be connected to a public sewer, or 
c) if connection to a public sewer is not practicable, to an accredited sewage 

management facility approved by the Council, or 
d) if connection to a public sewer or an accredited sewage management facility is not 

practicable, to some other sewage management facility approved by the Council. 
 
The provision of toilet facilities in accordance with this condition must be completed before 
any other work is commenced. 
 
In this condition: 
accredited sewage management facility means a sewage management facility to which Division 4A 
of Part 3 of the Local Government (Approvals) Regulation 1993 applies, being a sewage management 
facility that is installed or constructed to a design or plan the subject of a certificate of accreditation 
referred to in clause 95B of the Local Government (Approvals) Regulation 1993. 
approved by the Council means the subject of an approval in force under Division 1 of Part 3 of the 
Local Government (Approvals) Regulation 1993. 
public sewer has the same meaning as it has in the Local Government (Approvals) Regulation 1993. 
sewage management facility has the same meaning as it has in the Local Government (Approvals) 
Regulation 1993. 
 
Note: This condition does not set aside the requirement to comply with SafeWork NSW requirements. 

  Standard Condition: D13 (Autotext DD13) 
 



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D3 Page 337 

D.6 Erosion and Sediment Controls – Installation 
 

The Principal Contractor or Owner-builder must install and maintain water pollution, erosion 
and sedimentation controls in accordance with:  
a) The Soil and Water Management Plan if required under this consent;  
b) “Do it Right On Site, Soil and Water Management for the Construction Industry” 

published by the Southern Sydney Regional Organisation of Councils, 2001; and  
c) “Managing Urban Stormwater - Soils and Construction” 2004 published by the NSW 

Government (The Blue Book). 
 
Where there is any conflict The Blue Book takes precedence. 
 
Note:  The International Erosion Control Association – Australasia (www.austieca.com.au/) lists 

consultant experts who can assist in ensuring compliance with this condition.  Where Soil and 
Water Management Plan is required for larger projects it is recommended that this be produced 
by a member of the International Erosion Control Association – Australasia. 

Note:  The “Do it Right On Site, Soil and Water Management for the Construction Industry” publication 
can be downloaded from www.woollahra.nsw.gov.au and The Blue Book is available at 
www.environment.nsw.gov.au/stormwater/publications.htm 

Note:  A failure to comply with this condition may result in penalty infringement notices, prosecution, 
notices and orders under the Act and/or the Protection of the Environment Operations Act 1997 
without any further warning.  It is a criminal offence to cause, permit or allow pollution. 

Note:  Section 257 of the Protection of the Environment Operations Act 1997 provides inter alia that 
“the occupier of premises at or from which any pollution occurs is taken to have caused the 
pollution”  

 
Warning: Irrespective of this condition any person occupying the site may be subject to proceedings 

under the Protection of the Environment Operations Act 1997 where pollution is caused, 
permitted or allowed as the result of their occupation of the land being developed. 

 Standard Condition: D14 (Autotext DD14) 
 
D.7 Building - Construction Certificate, Appointment of Principal Certifier, Appointment of 

Principal Contractor and Notice of Commencement (Part 6, Division 6.3 of the Act) 
 

The erection of the building in accordance with this development consent must not be 
commenced until:  
a) A Construction Certificate for the building work has been issued by the consent 

authority, the Council (if the Council is not the consent authority) or an accredited 
Certifier, and 

b) The person having the benefit of the development consent has:  
• appointed a Principal Certifier for the building work, and 
• notified the Principal Certifier that the person will carry out the building work as an 

Owner-builder, if that is the case, and 
c) The Principal Certifier has, no later than 2 days before the building work commences:  

• notified the consent authority and the Council (if the Council is not the consent 
authority) of his or her appointment, and 

• notified the person having the benefit of the development consent of any critical 
stage inspections and other inspections that are to be carried out in respect of the 
building work, and 

d) The person having the benefit of the development consent, if not carrying out the work 
as an Owner-builder, has:  
• appointed a Principal Contractor for the building work who must be the holder of 

a contractor licence if any residential building work is involved, and 
• notified the Principal Certifier of any such appointment, and 
• unless that person is the Principal Contractor, notified the Principal Contractor of 

any critical stage inspections and other inspections that are to be carried out in 
respect of the building work, and 

http://www.austieca.com.au/
http://www.woollahra.nsw.gov.au/
http://www.environment.nsw.gov.au/stormwater/publications.htm
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• given at least 2 days’ notice to the Council of the person’s intention to commence 
the erection of the building.  

 
Note: building has the same meaning as in section 1.4 of the Act and includes part of a building and 

any structure or part of a structure. 
Note:  new building has the same meaning as in section 6.1 of the Act and includes an altered portion 

of, or an extension to, an existing building. 
Note:  The commencement of demolition works associated with an altered portion of, or an extension 

to, an existing building is considered to be the commencement of building work requiring 
compliance with section 6.6(2) of the Act (including the need for a Construction Certificate) prior 
to any demolition work. See: Over our Dead Body Society Inc v Byron Bay Community 
Association Inc [2001] NSWLEC 125. 

Note:  Construction Certificate Application, PC Service Agreement and Notice of Commencement 
forms can be downloaded from Council’s website www.woollahra.nsw.gov.au 

Note:  It is an offence for any person to carry out the erection of a building in breach of this condition 
and in breach of section 6.6(2) of the Act. 

 Standard Condition: D15 (Autotext DD15) 
 
E. Conditions which must be satisfied during any development work 
 
E.1 Compliance with BCA and Insurance Requirements under the Home Building Act 1989 
 

For the purposes of section 4.17(11) of the Act, the following condition is prescribed in 
relation to a development consent for development that involves any building work:  
a) that the work must be carried out in accordance with the requirements of the Building 

Code of Australia (BCA), 
b) in the case of residential building work for which the Home Building Act 1989 requires 

there to be a contract of insurance in force in accordance with Part 6 of that Act, that 
such a contract of insurance is in force before any building work authorised to be 
carried out by the consent commences. 

 
This condition does not apply:  
a) to the extent to which an exemption is in force under clause 187 or 188, subject to the 

terms of any condition or requirement referred to in clause 187 (6) or 188 (4) of the 
Regulation, or 

b) to the erection of a temporary building. 
 
In this clause, a reference to the BCA is a reference to that Code as in force on the date the 
application for the relevant Construction Certificate is made. 
 
Note:  All new guttering is to comply with the provisions of Part 3.5.2 of the Building Code of Australia. 

  Standard Condition: E1 (Autotext EE1) 
 
E.2 Compliance with Australian Standard for Demolition 

 
Demolition of buildings and structures must comply with Australian Standard AS 2601—
2001: The Demolition of Structures. 

 Standard Condition: E2 (Autotext EE2) 
 
E.3 Requirement to Notify about New Evidence 
 

Any new information which comes to light during remediation, demolition or construction 
works which has the potential to alter previous conclusions about site contamination, 
heritage significance, threatened species or other relevant matters must be immediately 
notified to Council and the Principal Certifier. 

 Standard Condition: E4 (Autotext EE4) 
 
  

http://www.woollahra.nsw.gov.au/
http://www.legislation.nsw.gov.au/summarize/inforce/s/1/?xref=RecordType%3DACTTOC%20AND%20Year%3D1989%20AND%20Actno%3D147&nohits=y
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E.4 Critical Stage Inspections 
 
Critical stage inspections must be called for by the Principal Contractor or Owner-builder as 
required by the Principal Certifier, any PC service agreement, the Act and the Regulation. 
 
Work must not proceed beyond each critical stage until the Principal Certifier is satisfied that 
work is proceeding in accordance with this consent, the Construction Certificate(s) and the 
Act. 
 
Critical stage inspections means the inspections prescribed by the Regulations for the 
purposes of section 6.5 of the Act or as required by the Principal Certifier and any PC 
Service Agreement. 
 
Note:  The PC may require inspections beyond mandatory critical stage inspections in order that the 

PC be satisfied that work is proceeding in accordance with this consent. 
Note:  The PC may, in addition to inspections, require the submission of Compliance Certificates, 

survey reports or evidence of suitability in accordance with Part A2.2 of the BCA in relation to 
any matter relevant to the development. 

  Standard Condition: E5 (Autotext EE5) 
 
E.5 Hours of Work –Amenity of the Neighbourhood 

 
a) No work must take place on any Sunday or public holiday. 
b) No work must take place before 7am or after 5pm any weekday. 
c) No work must take place before 7am or after 1pm any Saturday.  
d) The following work must not take place before 9am or after 4pm any weekday, or 

before 9am or after 1pm any Saturday or at any time on a Sunday or public holiday: 
  (i) piling,  
  (ii) piering, 
  (iii) rock or concrete cutting, boring or drilling, 
  (iv) rock breaking, 
  (v) rock sawing, 
  (vi) jack hammering, or  
  (vii) machine excavation. 
e) No loading or unloading of material or equipment associated with the activities listed in 

part d) above must take place before 9am or after 4pm any weekday, or before 9am or 
after 1pm any Saturday or at any time on a Sunday or public holiday.  

f) No operation of any equipment associated with the activities listed in part d) above 
must take place before 9am or after 4pm any weekday, or before 9am or after 1pm any 
Saturday or at any time on a Sunday or public holiday.  

g) No rock excavation being cutting, boring, drilling, breaking, sawing , jack hammering or 
bulk excavation of rock, must occur without a 15 minute break every hour. 

 
This condition has been imposed to mitigate the impact of work upon the amenity of the 
neighbourhood.  Impact of work includes, but is not limited to, noise, vibration, dust, odour, 
traffic and parking impacts. 
 
Note:  The use of noise and vibration generating plant and equipment and vehicular traffic, including 

trucks in particular, significantly degrade the amenity of neighbourhoods and more onerous 
restrictions apply to these activities.  This more invasive work generally occurs during the 
foundation and bulk excavation stages of development.  If you are in doubt as to whether or not 
a particular activity is considered to be subject to the more onerous requirement (9am to 4pm 
weekdays and 9am to 1pm Saturdays) please consult with Council. 

Note:  Each and every breach of this condition by any person may be subject to a separate penalty 
infringement notice or prosecution. 

Note:  The delivery and removal of plant, equipment and machinery associated with wide loads subject 
to RMS and NSW Police restrictions on their movement outside the approved hours of work will 
be considered on a case by case basis. 
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Note:  Compliance with these hours of work does not affect the rights of any person to seek a remedy 
to offensive noise as defined by the Protection of the Environment Operations Act 1997, the 
Protection of the Environment Operations (Noise Control) Regulation 2017. 

Note:  NSW EPA Noise Guide is available at www.epa.nsw.gov.au/noise/nglg.htm  
  Standard Condition: E6 (Autotext EE6) 
 
E.6 Public Footpaths – Safety, Access and Maintenance 

 
The Principal Contractor or Owner-builder and any other person acting with the benefit of this 
consent must: 
a) Not erect or maintain any gate or fence swing out or encroaching upon the road or the 

footway. 
b) Not use the road or footway for the storage of any article, material, matter, waste or 

thing. 
c) Not use the road or footway for any work. 
d) Keep the road and footway in good repair free of any trip hazard or obstruction. 
e) Not stand any plant and equipment upon the road or footway. 
f) Provide a clear safe pedestrian route a minimum of 1.5m wide. 
g) Protect heritage listed street name inlays in the footpath which are not to be removed 

or damaged during development. 
 
This condition does not apply to the extent that a permit or approval exists under the section 
148B of the Road Transport Act 2013, section 138 of the Roads Act 1993 or section 68 of the 
Local Government Act 1993 except that at all time compliance is required with: 
a) Australian Standard AS 1742 (Set): Manual of uniform traffic control devices and all 

relevant parts of this set of standards. 
b) Australian Road Rules. 
 
Note: Section 73 of the Road Transport (Safety and Traffic Management) Act 1999 allows the NSW 

Police to close any road or road related area to traffic during any temporary obstruction or 
danger to traffic or for any temporary purpose.   

Note: Section 138 of the Roads Act 1993 provides that a person must not:  
• erect a structure or carry out a work in, on or over a public road, or 
• dig up or disturb the surface of a public road, or 
• remove or interfere with a structure, work or tree on a public road, or 
• pump water into a public road from any land adjoining the road, or 
• connect a road (whether public or private) to a classified road, 

otherwise than with the consent of the appropriate roads authority.  
Note: Section 68 of the Local Government Act 1993 provides that a person may carry out certain 

activities only with the prior approval of the Council including: 
• Part C Management of waste: 

a. For fee or reward, transport waste over or under a public place 
b.  Place waste in a public place 
c.  Place a waste storage container in a public place. 

• Part E Public roads:  
a. Swing or hoist goods across or over any part of a public road by means of a lift, hoist 

or tackle projecting over the footway 
b. Expose or allow to be exposed (whether for sale or otherwise) any article in or on or 

so as to overhang any part of the road or outside a shop window or doorway abutting 
the road, or hang an article beneath an awning over the road. 

 Standard Condition: E7 (Autotext EE7) 
 
E.7 Maintenance of Environmental Controls 
 

The Principal Contractor or Owner-builder must ensure that the following monitoring, 
measures and controls are maintained: 
a) erosion and sediment controls,  
b) dust controls,  
c) dewatering discharges,  

http://www.epa.nsw.gov.au/noise/nglg.htm
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d) noise controls, 
e) vibration monitoring and controls, 
f) ablutions. 
 Standard Condition: E11 

 
E.8 Support of Adjoining Land and Buildings 
 

A person must not to do anything on or in relation to the site (the supporting land) that 
removes the support provided by the supporting land to any other land (the supported land) 
or building (the supported building).  
 
For the purposes of this condition, supporting land includes the natural surface of the site, 
the subsoil of the site, any water beneath the site, and any part of the site that has been 
reclaimed. 
 
Note:  This condition does not authorise any trespass or encroachment upon any adjoining or 

supported land or building whether private or public.  Where any underpinning, shoring, soil 
anchoring (temporary or permanent) or the like is considered necessary upon any adjoining or 
supported land by any person the Principal Contractor or Owner-builder must obtain: 
a. the consent of the owners of such adjoining or supported land to trespass or encroach, or 
b. an access order under the Access to Neighbouring Land Act 2000, or 
c. an easement under section 88K of the Conveyancing Act 1919, or 
d. an easement under section 40 of the Land and Environment Court Act 1979 as 
appropriate. 

Note:  Section 177 of the Conveyancing Act 1919 creates a statutory duty of care in relation to support 
of land. Accordingly, a person has a duty of care not to do anything on or in relation to land 
being developed (the supporting land) that removes the support provided by the supporting land 
to any other adjoining land (the supported land). 

Note:  Clause 20 of the Roads Regulation 2008 prohibits excavation in the vicinity of roads as follows: 
“Excavations adjacent to road - A person must not excavate land in the vicinity of a road if the 
excavation is capable of causing damage to the road (such as by way of subsidence) or to any 
work or structure on the road.”  Separate approval is required under the Roads Act 1993 for any 
underpinning, shoring, soil anchoring (temporary)) or the like within or under any road.  Council 
will not give approval to permanent underpinning, shoring, soil anchoring within or under any 
road. 

Note:  The encroachment of work or the like is a civil matter of trespass or encroachment and Council 
does not adjudicate or regulate such trespasses or encroachments except in relation to 
encroachments upon any road, public place, Crown land under Council’s care control or 
management, or any community or operational land as defined by the Local Government Act 
1993. 

  Standard Condition: E13 (Autotext EE13) 
 
E.9 Erosion and Sediment Controls – Maintenance 
 

The Principal Contractor or Owner-builder must maintain water pollution, erosion and 
sedimentation controls in accordance with:  
 
a) the Soil and Water Management Plan required under this consent, 
b) “Do it Right On Site, Soil and Water Management for the Construction Industry” 

published by the Southern Sydney Regional Organisation of Councils, 2001, and  
c) “Managing Urban Stormwater - Soils and Construction” 2004 published by the NSW 

Government (The Blue Book). 
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Where there is any conflict The Blue Book takes precedence. 

 
 
Note:  A failure to comply with this condition may result in penalty infringement notices, prosecution, 

notices and orders under the Act and/or the Protection of the Environment Operations Act 1997 
without any further warning.  It is a criminal offence to cause, permit or allow pollution. 

Note:  Section 257 of the Protection of the Environment Operations Act 1997 provides that “the 
occupier of premises at or from which any pollution occurs is taken to have caused the 
pollution”. 

 
Warning: Irrespective of this condition any person occupying the site may be subject to proceedings 

under the Protection of the Environment Operations Act 1997 where pollution is caused, 
permitted or allowed as the result of the occupation of the land being developed whether or 
not they actually cause the pollution. 

 Standard Condition: E15 (Autotext EE15) 
 
E.10 Disposal of Site Water During Construction 

 
The Principal Contractor or Owner-builder must ensure: 
a) Prior to pumping any water into the road or public stormwater system that approval is 

obtained from Council under section 138(1)(d) of the Roads Act 1993. 
b) That water pollution, as defined by the Protection of the Environment Operations Act 

1997, does not occur as the result of the discharge to the road, public stormwater 
system or other place or any site water. 

c) That stormwater from any roof or other impervious areas is linked, via temporary 
downpipes and stormwater pipes, to a Council approved stormwater disposal system 
immediately upon completion of the roof installation or work creating other impervious 
areas.  

 
Note:  This condition has been imposed to ensure that adjoining and neighbouring land is not 

adversely affected by unreasonable overland flows of stormwater and that site water does not 
concentrate water such that they cause erosion and water pollution. 

  Standard Condition: E17 (Autotext EE17) 
 

E.11 Placement and Use of Skip Bins 
 

The Principal Contractor or Owner-builder must ensure that all waste storage containers, 
including but not limited to skip bins, must be stored within the site unless: 
 
a) Activity Approval has been issued by Council under section 68 of the Local 

Government Act 1993 to place the waste storage container in a public place; and 
b) where located on the road it is located only in a positions where a vehicle may lawfully 

park in accordance with the Australian Road Rules. 
 
Note:  Waste storage containers must not be located on the footpath without a site specific activity 

approval.  Where such site specific activity approval is granted a 1.5m wide clear path of travel 
is maintained free of any trip hazards. 

  Standard Condition: E21 (Autotext EE21) 
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E.12 Prohibition of Burning 
 

There must be no burning of any waste or other materials.  The burning of copper chrome 
arsenate (CCA) or pentachlorophenol (PCP) treated timber is prohibited in all parts of NSW.  
All burning is prohibited in the Woollahra local government area. 
 
Note:  Pursuant to the Protection of the Environment Operations (Clean Air) Regulation 2010 all 

burning (including burning of vegetation and domestic waste) is prohibited except with approval.  
No approval is granted under this consent for any burning. 

 Standard Condition: E22 (Autotext EE22) 
 
E.13 Dust Mitigation 
 

Dust mitigation must be implemented in accordance with “Dust Control - Do it right on site” 
published by the Southern Sydney Regional Organisation of Councils. 
 
This generally requires: 
a) Dust screens to all hoardings and site fences.  
b) All stockpiles or loose materials to be covered when not being used. 
c) All equipment, where capable, being fitted with dust catchers. 
d) All loose materials being placed bags before placing into waste or skip bins. 
e) All waste and skip bins being kept covered when not being filled or emptied. 
f) The surface of excavation work being kept wet to minimise dust.  
g) Landscaping incorporating trees, dense shrubs and grass being implemented as soon 

as practically possible to minimise dust.  
 
Note:  “Dust Control - Do it right on site” can be downloaded from Council’s website 

www.woollahra.nsw.gov.au or obtained from Council’s office. 
Note: Special precautions must be taken when removing asbestos or lead materials from 

development sites.  Additional information can be obtained from www.safework.nsw.gov.au 
and www.epa.nsw.gov.au.  Other specific conditions and advice may apply. 

Note: Demolition and construction activities may affect local air quality and contribute to urban air 
pollution. The causes are dust, smoke and fumes coming from equipment or activities, and 
airborne chemicals when spraying for pest management. Precautions must be taken to prevent 
air pollution. 

  Standard Condition: E23 (Autotext EE23) 
 
E.14 Site Waste Minimisation and Management – Demolition  

 
In order to maximise resource recovery and minimise residual waste from demolition 
activities: 
a) the provisions of the Site Waste Minimisation and Management Plan (SWMMP) are to 

be implemented at all times during the course of the work, 
b) an area is to be allocated for the storage of materials for use, recycling and disposal 

(giving consideration to slope, drainage, location of waterways, stormwater outlets, 
vegetation and access and handling requirements), 

c) provide separate collection bins and/or areas for the storage of residual waste, 
d) clearly ‘signpost’ the purpose and content of the bins and/or storage areas, 
e) implement measures to prevent damage by the elements, odour, health risks and 

windborne litter, and  
f) minimise site disturbance, limiting unnecessary excavation. 
 
When implementing the SWMMP the Applicant must ensure: 
a) footpaths, public reserves and street gutters are not used as places to store demolition 

waste or materials of any kind without Council approval, 
b) any material moved offsite is transported in accordance with the requirements of the 

Protection of the Environment Operations Act 1997, 

http://www.woollahra.nsw.gov.au/
http://www.safework.nsw.gov.au/
http://www.epa.nsw.gov.au/
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c) waste is only transported to a place that can lawfully be used as a waste facility, 
d) generation, storage, treatment and disposal of hazardous waste and special waste 

(including asbestos) is conducted in accordance with relevant waste legislation 
administered by the NSW Environment Protection Authority, and relevant occupational 
health and safety legislation administered by SafeWork NSW, and  

e) evidence such as weighbridge dockets and invoices for waste disposal or recycling 
services are retained. 

 
Note:  Materials that have an existing reuse or recycling market should not be disposed of in a 

land fill. Reuse and recycling opportunities are decreased when asbestos is not carefully 
removed and segregated from other waste streams. 
Standard Condition: E31 (Autotext EE31) 

 
E.15 Site Waste Minimisation and Management – Construction  

 
In order to maximise resource recovery and minimise residual waste from construction 
activities: 
a) the provisions of the Site Waste Minimisation and Management Plan (SWMMP) are to 

be implemented at all times during the course of the work, 
b) arrange for the delivery of materials so that materials are delivered ‘as needed’ to 

prevent the degradation of materials through weathering and moisture damage, 
c) consider organising to return excess materials to the supplier or manufacturer, 
d) allocate an area for the storage of materials for use, recycling and disposal 

(considering slope, drainage, location of waterways, stormwater outlets and 
vegetation), 

e) clearly ‘signpost’ the purpose and content of the storage areas, 
f) arrange contractors for the transport, processing and disposal of waste and recycling 

and ensure that all contractors are aware of the legal requirements for disposing of 
waste, 

g) promote separate collection bins or areas for the storage of residual waste, 
h) implement measures to prevent damage by the elements, odour and health risks, and 

windborne litter, 
i) minimise site disturbance and limit unnecessary excavation,  
j) ensure that all waste is transported to a place that can lawfully be used as a waste 

facility, and  
k) retain all records demonstrating lawful disposal of waste and keep them readily 

accessible for inspection by regulatory authorities such as Council, the NSW EPA or 
SafeWork NSW. 
Standard Condition: E32 (Autotext EE32) 

 
E.16 Asbestos Removal 
 

All asbestos removal work must be carried out safely according to NSW work health and 
safety legislation. 
 
Where hazardous material, including bonded or friable asbestos has been identified in 
accordance with the conditions in Section B above, and such material must be demolished, 
disturbed and subsequently removed, all such works must comply with the following criteria: 
a) Be undertaken by contractors who hold a current SafeWork NSW “demolition licence” 

and a current SafeWork NSW “Class A licence” for friable asbestos removal.  
b) Be carried out in accordance with the relevant SafeWork NSW codes of practice. 
c) No asbestos products may be reused on the site. 
d) No asbestos laden skip or bins shall be left in any public place. 
 
Note: This condition is imposed to protect the health and safety of persons working on the site and the 

public 
Standard Condition: E39 
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E.17 Classification of Hazardous Waste 
 

Prior to the exportation of hazardous waste (including hazardous fill or soil) from the site, the 
waste materials must be classified in accordance with the provision of the Protection of the 
Environment Operations Act 1997 and the NSW EPA Waste Classification Guidelines, Part1: 
Classifying Waste, 2014. 
 
Note: This condition is imposed to ensure that where hazardous waste will be removed from a site an 

asbestos licensed contractor can definitively determine where the waste may be legally taken 
for disposal. 
Standard Condition: E40 

 
E.18 Disposal of Asbestos and Hazardous Waste 
 

Asbestos and hazardous waste, once classified in accordance with the hazardous waste 
classification condition above must only be transported to waste facilities licensed to accept 
asbestos and appropriate classifications of hazardous waste. 
 
Note: This condition is imposed to ensure that asbestos and other hazardous waste is disposed of 

lawfully under the Protection of the Environment Operations Act 1997 and relevant NSW EPA 
requirements. 
Standard Condition: E41 

 
E.19 Asbestos Removal Signage 

 
Standard commercially manufactured signs containing the words "DANGER ASBESTOS 
REMOVAL IN PROGRESS" measuring not less than 400mm x 300mm are to be erected in 
prominent visible positions on the site when asbestos is being removed. 
 
Note: This condition is imposed to ensure awareness of any hazard to the health and safety of 

persons working on the site and public. 
Standard Condition: E42 

 
E.20 Notification of Asbestos Removal 

 
In addition to the requirements for licensed asbestos removalists to give written notice to 
SafeWork NSW all adjoining properties and those opposite the development site must be 
notified in writing of the dates and times when asbestos removal is to be conducted.   
 
The notification is to identify the licensed asbestos removal contractor and include a contact 
person for the site together with telephone and facsimile numbers and email addresses. 
 
Note: This condition has been imposed to ensure that local residents are informed and have adequate 

communication facilitated for incidents of asbestos removal. 
Standard Condition: E43 

 
F. Conditions which must be satisfied prior to any occupation or use of the building (Part 

6 of the Act and Part 8 Division 3 of the Regulation)  
 
F.1 Occupation Certificate (section 6.9 of the Act) 
 

A person must not commence occupation or use of the whole or any part of a new building 
(within the meaning of section 6.10 of the Act) unless an Occupation Certificate has been 
issued in relation to the building or part. 
 
Note:  New building includes an altered portion of, or an extension to, an existing building. 

  Standard Condition: F1 (Autotext FF1) 
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F.2 Commissioning and Certification of Systems and Works 
 

The Principal Contractor or Owner-builder must submit to the satisfaction of the Principal 
Certifier works-as-executed (WAE) plans, Compliance Certificates and evidence of suitability 
in accordance with Part A2.2 of the BCA confirming that the works, as executed and as 
detailed, comply with the requirement of this consent, the Act, the Regulations, any relevant 
construction certificate, the BCA and relevant Australian Standards. 
 
Works-as-executed plans, Compliance Certificates and evidence of suitability in accordance 
with Part A2.2 of the BCA must include but may not be limited to: 
 
a) All structural work. 
b) Such further matters as the Principal Certifier may require. 
 
Note:  This condition has been imposed to ensure that systems and works as completed meet 

development standards as defined by the Act, comply with the BCA, comply with this consent 
and so that a public record of works as execute is maintained. 

Note:  The PC may require any number of WAE plans, certificates, or other evidence of suitability as 
necessary to confirm compliance with the Act, Regulation, development standards, BCA, and 
relevant Australia Standards.  As a minimum WAE plans and certification is required for 
stormwater drainage and detention, mechanical ventilation work, hydraulic services (including 
but not limited to fire services). 

Note:  The PC must submit to Council, with any Occupation Certificate, copies of WAE plans, 
Compliance Certificates and evidence of suitability in accordance with Part A2.2 of the BCA 
upon which the PC has relied in issuing any Occupation Certificate. 

  Standard Condition: F7 (Autotext FF7) 
 
G. Conditions which must be satisfied prior to the issue of any Subdivision Certificate 
 
 Nil. 
 
H. Conditions which must be satisfied prior to the issue of the Occupation Certificate for 

the whole of the building 
 
H.1 Removal of Ancillary Works and Structures 
 

The Principal Contractor or Owner must remove from the land and any adjoining public 
place: 
a) the site sign, 
b) ablutions, 
c) hoarding, 
d) scaffolding, and 
e) waste materials, matter, article or thing. 
 
Note:  This condition has been imposed to ensure that all ancillary matter is removed prior to the issue 

of the Occupation Certificate. 
Standard Condition: H12 (Autotext HH12) 

 
I. Conditions which must be satisfied during the ongoing use of the development 
 
I.1 Trading Hours 
 

Trading hours are limited as follows: 
 
a) Summer Season (1 September – 30 April): 7am – 7pm 
b) Winter Season (1 May – 31 August): 7am – 6pm 
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This condition has been imposed to mitigate amenity impacts upon the neighbourhood by 
commercial or retail trading including, but not limited to, external impacts associated with 
clients attending the site for business or otherwise. 
 
Note: This condition does not apply to deliveries to, or dispatches from, the site of wholesale goods or 

internal activities that occur under the approved hours of use.  General use and deliveries or 
dispatches may be restricted by hours of use conditions. This condition does not restrict the 
operation of noise pollution laws. 
Standard Condition: I2  

 
J. Miscellaneous Conditions 
 
 Nil. 
 
K. Advisings 
 
K.1 Criminal Offences – Breach of Development Consent and Environmental Laws 
 

Failure to comply with this development consent and any condition of this consent is a 
criminal offence.  Failure to comply with other environmental laws is also a criminal offence. 
 
Where there is any breach Council may without any further warning: 
a) Issue Penalty Infringement Notices (On-the-spot fines); 
b) Issue notices and orders; 
c) Prosecute any person breaching this consent; and/or 
d) Seek injunctions/orders before the courts to restrain and remedy any breach. 
 
Warnings as to potential maximum penalties 
 
Maximum penalties under NSW environmental laws include fines up to $1.1 Million and/or 
custodial sentences for serious offences. 
 
Warning as to enforcement and legal costs 
 
Should Council have to take any action to enforced compliance with this consent or other 
environmental laws Council’s policy is to seek from the Court appropriate orders requiring the 
payments of its costs beyond any penalty or remedy the Court may order. 
This consent and this specific advice will be tendered to the Court when seeking costs orders 
from the Court where Council is successful in any necessary enforcement action. 
 
Note:  The payment of environmental penalty infringement notices does not result in any criminal 

offence being recorded.  If a penalty infringement notice is challenged in Court and the person 
is found guilty of the offence by the Court, subject to section 10 of the Crimes (Sentencing 
Procedure) Act 1999, a criminal conviction is recorded.  The effect of a criminal conviction 
beyond any fine is serious.   
Standard Advising: K1 (Autotext KK1) 

 
K.2 Dial Before You Dig 
 

 
 
The Principal Contractor, Owner-builder or any person digging may be held financially 
responsible by the asset owner should they damage underground pipe or cable networks.  
Minimise your risk and dial 1100 Before You Dig or visit www.1100.com.au 

 

http://www.1100.com.au/
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When you contact Dial Before You Dig you will be sent details of all Dial Before You Dig 
members who have underground assets in the vicinity of your proposed excavation. 
Standard Advising: K2 (Autotext KK2) 

 
K.3 Builder’s Licences and Owner-builders Permits 
 

Section 6.6(2)(d) of the Act requires among other matters that the person having the benefit 
of the development consent, if not carrying out the work as an owner-builder, must appoint 
a Principal Contractor for residential building work who must be the holder of a contractor 
licence. 

 
The Owner(s) must appoint the Principal Certifier.  The Principal Certifier must check that the 
required insurances are in place before the commencement of building work.  The Principal 
Contractor (builder) must provide the Owners with a certificate of insurance evidencing the 
contract of insurance under the Home Building Act 1989 for the residential building work. 
 
Note: For more information go to the NSW Fair Trading website 

www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating 
 Standard Condition: K5 (Autotext KK5) 

 
K.4 Building Standards - Guide to Standards and Tolerances 
 

The Principal Certifier does not undertake detailed quality control inspections and the role of 
the Principal Certifier is primarily to ensure that the development proceeds in accordance 
with this consent, Construction Certificates and that the development is fit for occupation in 
accordance with its classification under the Building Code of Australia.   
 
Critical Stage Inspections do not provide the level of supervision required to ensure that the 
minimum standards and tolerances specified by the “NSW Guide to Standards and 
Tolerances 2017” are achieved. 
 
The quality of any development is a function of the quality of the Principal Contractor’s or 
Owner-builder’s supervision of individual contractors and trades on a daily basis during the 
development.  The Principal Certifier does not undertake this role. 

 
Council, as the Principal Certifier or otherwise, does not adjudicate building contract disputes 
between the Principal Contractor, contractors and the Owner. 
 
Note: For more information on the NSW Guide to Standards and Tolerances go to the NSW  

Fair Trading website www.fairtrading.nsw.gov.au/housing-and-property/building-and-
renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances or call 133 
220.  Standard Condition: K6 (Autotext KK6) 

  
K.5 SafeWork NSW Requirements 
 

The Work Health and Safety Act 2011 and subordinate regulations, codes of practice and 
guidelines control and regulate the development industry. 
 
Note:  For more information go to the SafeWork NSW website www.safework.nsw.gov.au or call  

131 050. 
Standard Condition: K7 (Autotext KK7) 

 
K.6 Dividing Fences 
 

The erection of dividing fences under this consent does not affect the provisions of the 
Dividing Fences Act 1991.  Council does not adjudicate civil disputes relating to the provision 
of, or payment for, the erection of dividing fences. 

http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating
http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances
http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances
http://www.safework.nsw.gov.au/
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Note: Further information can be obtained from the NSW Civil and Administrative Tribunal 
www.ncat.nsw.gov.au/Pages/cc/Divisions/dividing_fences.aspx 

Note: Community Justice Centres provide a free mediation service to the community to help people 
resolve a wide range of disputes, including dividing fences matters. Their service is free, 
confidential, voluntary, timely and easy to use. Mediation sessions are conducted by two 
impartial, trained mediators who help people work together to reach an agreement. Around 75% 
of mediations result in an agreement being reached. Mediation sessions can be arranged at 
convenient times during the day, evening or weekends. To contact the Community Justice 
Centres go to www.cjc.nsw.gov.au or call 1800 990 777. 
Standard Advising: K10 (Autotext KK10) 

 
K.7 Appeal 
 

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate 
to contact Mr M Kelly, Assessment Officer, on (02) 9391 7047. 
 
However, if you wish to pursue your rights of appeal in the Land and Environment Court you 
are advised that Council generally seeks resolution of such appeals through a section 34 
Conference, site hearings and the use of Court Appointed Experts, instead of a full Court 
hearing. 
 
This approach is less adversarial, it achieves a quicker decision than would be the case 
through a full Court hearing and it can give rise to considerable cost and time savings for all 
parties involved.  The use of the section 34 Conference approach requires the appellant to 
agree, in writing, to the Court appointed commissioner having the full authority to completely 
determine the matter at the conference. 

 Standard Condition: K14 (Autotext KK14) 
 
K.8 Release of Security 

 
An application must be made to Council by the person who paid the security for release of 
the securities held under section 4.17 of the Act. 
 
The securities will not be released until the Occupation Certificate has been lodged with 
Council, Council has inspected the site and Council is satisfied that the public works have 
been carried out to Council’s requirements. Council may use part or all of the security to 
complete the works to its satisfaction if the works do not meet Council’s requirements. 
 
Council will only release the security upon being satisfied that all damage or all works, the 
purpose for which the security has been held have been remedied or completed to Council’s 
satisfaction as the case may be. 
 
Council may retain a portion of the security to remedy any defects in any such public work 
that arise within 6 months after the work is completed. 
 
Upon completion of each section of road, drainage and landscape work to Council's 
satisfaction, 90% of the bond monies held by Council for these works will be released upon 
application. 10% may be retained by Council for a further 6 month period and may be used 
by Council to repair or rectify any defects or temporary works during the  
6 month period. 
 
Note: The Refund of Security Bond Application form can be downloaded from 

www.woollahra.nsw.gov.au 
  Standard Condition: K15 (Autotext KK15) 
 
  

http://www.ncat.nsw.gov.au/Pages/cc/Divisions/dividing_fences.aspx
http://www.cjc.nsw.gov.au/
http://www.woollahra.nsw.gov.au/
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K.9 Recycling of Demolition and Building Material 
 

It is estimated that building waste, including disposable materials, resulting from demolition, 
excavation, construction and renovation, accounts for almost 70% of landfill. Such waste is 
also a problem in the generation of dust and the pollution of stormwater. Council encourages 
the recycling of demolition and building materials. 
Standard Condition: K17 (Autotext KK17) 
 

K.10 Owner-builders 
 

Under the Home Building Act 1989 any property owner who intends undertaking construction 
work to a dwelling house or dual occupancy to the value of $12,000 or over must complete 
an approved education course and obtain an owner-builder permit from NSW Fair Trading.  
 
Note:  For more information go to the NSW Fair Trading website www.fairtrading.nsw.gov.au or call  

133 220. 
  Standard Condition: K18 (Autotext KK18) 
 
K.11 Pruning or Removing a Tree Growing on Private Property 

 
The provisions of State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
and the Woollahra Development Control Plan 2015 (DCP), Chapter E3 –Tree Management, 
may require that an application be made to Council prior to pruning or removing any tree. 
The aim is to secure the amenity of trees and preserve the existing landscape within our 
urban environment. 
 
Before you prune or remove a tree, make sure you read all relevant conditions. You can obtain 
a copy of the Woollahra DCP from Council's website www.woollahra.nsw.gov.au or call Council 
on 9391 7000 for further advice. 
Standard Condition: K19 (Autotext KK19) 

 
 
Attachments 
 
1. Architectural Drawings   

2. Heritage Referral Response   

3. Written Statement of Nick Tobias Architect    
  

http://www.fairtrading.nsw.gov.au/
http://www.woollahra.nsw.gov.au/
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LOCAL PLANNING PANEL 
DEVELOPMENT APPLICATION ASSESSMENT REPORT 

 
ITEM No. D4 
FILE No. DA192/2022/1 
ADDRESS 2/623 New South Head Road ROSE BAY 
COUNCIL WARD Bellevue Hill 
SITE AREA 728m2  
ZONING R3 Medium Density Residential 
PROPOSAL Alterations and additions to the existing building including new 

rooftop addition 
TYPE OF CONSENT Local development 
COST OF WORKS $509,819.00 
DATE LODGED 20/05/2022 
APPLICANT PJ Architects Pty Ltd 
OWNER Mr P H & Mrs D B Wise 
AUTHOR Mr V Aleidzans 
TEAM LEADER Mr M Moratelli 
SUBMISSIONS Four (4) 
RECOMMENDATION Approval  

 

1. REASON FOR REPORT TO LOCAL PLANNING PANEL (LPP) 
 
The application is to be determined by the Woollahra Local Planning Panel as it falls under the 
category of: 
 

• Departure from development standards 
(a) Development that contravenes a development standard imposed by an 

environmental planning instrument by more than 10% 
 
2. REASONS FOR RECOMMENDATION 
 
The application has been assessed within the framework of the matters for consideration under 
section 4.15 of the Environmental Planning and Assessment Act 1979 and is recommended for 
approval because: 
 
• It is considered to be satisfactory with all relevant planning policies including the objectives of 

WLEP 2014 and WDCP 2015. 
• It will not have adverse effects on the local built and natural environment nor any adverse 

social and economic impacts in the locality.  
• All likely impacts to adjoining properties including any submissions made have been 

addressed in the report, or are considered to be satisfactory.  
• The site is suitable for the proposed development. 
• The proposal is in the public interest. 
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3. LOCALITY PLAN 
 

 

 
Note: Four (4) submissions were received, however, given the location of the objector’s properties 
not all have been identified on the above locality plan.  
 
4. PROPOSAL 
 
The proposal was amended on 25/07/2022 to include the following (Note, the plans were also later 
updated on 26/10/2022 to ensure consistency amongst floor plans, elevations and sections along 
with corrected height projections): 
 
• Revised roof top deck layout to include new planter box in the north-western corner; 
• New obscure glazing to a height of 300mm on the of the proposed spa; 
• New solid upstand to the BBQ bench at a height of 1.5m; and  
• Conversion of the existing glass balustrade along the southern edge of the existing planter to 

be obscure and a height of 300mm above the top of planter.  
 
As amended, the proposal involves alterations and additions to the existing building including new 
rooftop addition. Specifically, the proposal involves the following works: 
 
• Enclosure of a section of the existing private roof terrace to be used a rooftop conservatory; 
• Extension of the existing lift shaft to the roof level; 
• New spa; 
• Retention of the existing kitchenette; 
• Extension of the existing deck toward the north-western corner; 
• New fenestration treatments including privacy mitigation treatments; 
• New planters and extension to the existing planters; and 
• Removal of the existing swimming pool.  
 
 

Subject 
site 

 
 

Objectors 

 
North 
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5. ISSUES 
 

Exceptions to Development Standards in Woollahra Local Environmental Plan 2014 
 
Clause Development Standard Departure from Control Conclusion 
Part 4.3 Height of Buildings 3.64m or 38.31% departure from the 9.5m 

control Satisfactory 

 
Primary Issues 

 
Issue Conclusion Section 
Non-compliance 
with the Height of 
buildings 
development 
standard 

The proposal fails to comply with the 9.5m height of buildings 
development standard. However, the Clause 4.6 is well-founded and as 
such, the exceedance of the statutory height of buildings development 
standard is justified. 

14.5 

Excessive bulk, 
scale and form 

Although the proposal involves additional floorplate and works above the 
height of buildings development standard, the bulk and scale has been 
suitably recessed from the edge of the existing building which presents a 
recessed upper level so as to mitigate a four storey presentation.  

14.5 and 
15.2 

 
PROPERTY DETAILS AND REFERRALS 
 
6. SITE AND LOCALITY 
 
Physical features 
The subject site is located on the southern side of New South Head Road and is located in a residential 
block that is bound by Salisbury Road to the west and Balfour Road to the east. The subject site is an 
irregular shaped allotment with an angled frontage to New South Head Road which equals 20.080m in 
length. The site’s rear property boundary length equals 18.795m in length with the site’s side boundaries 
equalling 42.240m in length to the west and 35.185m in length to the east. Overall, the subject site has an 
area of 728m2.  
Topography 
The site is predominantly flat, however, does contain a basement car parking level.  
Existing buildings and structures 
At present, the subject site comprises a 3 storey dual occupancy development with car parking accessed 
via New South Head Road. The subject building also comprises a rooftop terrace with kitchenette and 
swimming pool. 
Surrounding Environment 
The immediate locality is predominantly characterised by multi-storey residential flat buildings fronting 
New South Head Road which vary in architectural character and design. Nearby Balfour and Salisbury 
Roads typically comprise large detached and semi-detached dwellings within proximity of the site. These 
residential developments also vary in their architectural style and design. 
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Image 1: Aerial view of the subject site 

 
Image 2: Subject site viewed from New South Head Road  



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D4 Page 373 

 
Image 3: No. 625 New South Head Road, Rose Bay 

 
Image 4: No. 621 New South Head Road, Rose Bay  



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D4 Page 374 

 
Image 5: Immediate context (subject site in the centre of image) 

 
Image 6: No. 1B Beresford Road, Rose Bay viewed from New South Head Road  
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Image 7: No. 1B Beresford Road, Rose Bay viewed from New South Head Road 

 
7. RELEVANT PROPERTY HISTORY 
 
Current use 
Dual occupancy (attached) 
Relevant Application History 
A previous development application which sought for a new level to the existing building (level 4) by 
enclosing the existing trafficable roof terrace and lift extension (DA443/2021/1) was refused by the 
Woollahra Local Planning Panel on 27 January 2022. A comparison of the key differences are included 
below.  

Previously Refused  Proposed  
Lift Height = RL15.7 Lift Height = RL15.7 
Upper Parapet Height = RL14.75 Upper Parapet Height = RL14.8 
Lower Parapet Height = RL14.2 Lower Parapet Height = RL14.15 
Floorplate = 876.3m2  Floorplate = 849.2m2 

 

Relevant Compliance History 
N/A 
Pre-DA 
N/A 
Requests for Additional Information and Replacement Applications 
A Stop the Clock Letter dated 31 May 2022 was issued and requested the following:  

- Site Survey  
The request information was submitted on 08 June 2022.  
A response to the objector’s concerns was submitted on 14 July 2022. 
Amended architectural plans were submitted to address privacy concerns raised by the objectors dated 
25/07/2022. The amendments are detailed in Section 4 of this report.  
Furthermore, revised plans which ensured consistency between the floorplans, sections and elevations 
were provided dated 26/10/2022. This also included corrected height plane projections. The Clause 4.6 
was also amended dated 08/11/2022 to include the correct proposed height of buildings measurements.  
Land and Environment Court Appeal(s) 
N/A 
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8. REFERRALS 
 
Standard conditions were provided by Council’s Technical Services and Trees and Landscaping 
divisions which have been included in the recommendation under Section 24 of this report.  
 
ENVIRONMENTAL ASSESSMENT UNDER SECTION 4.15 
 
The relevant matters for consideration under Section 4.15 of the Environmental Planning and 
Assessment Act 1979 include the following: 
 
1. The provisions of any environmental planning instrument 
2. The provisions of any proposed instrument that is/has been the subject of public consultation 
3. The provisions of any development control plan 
4. Any planning agreement that has been entered into 
5. Any draft planning agreement that a developer has offered to enter into 
6. The regulations 
7. Any coastal zone management plan 
8. The likely impacts of that development: 

i) Environmental impacts on the natural and built environments 
ii) Social and economic impacts 

9. The suitability of the site 
10. Any submissions 
11. The public interest 
 
9. ADVERTISING AND NOTIFICATION 
 

Submissions 
 
The application was advertised and notified from 08/06/2022 to 23/06/2023 in accordance with 
Chapter 6 of the Woollahra Community Participation Plan 2019. Submissions were received from: 
 
1. Deborah Prosser Baffsky - 16 Stewart Street, North Bondi (2 x submissions, however, these 

are duplicates and are therefore not considered unique) 
2. Serena Hershon – 35 Albemarle Avenue, Rose Bay  
3. Tony Moody – On behalf of owners/residents of 621 New South Head Road, Rose Bay 
 
The submissions raised the following issues: 
 
Issue Conclusion Section 
Additional building height 
and the precedent it may 
set. The height control 
should be adhered to.  

The Clause 4.6 is well-founded and as such, the exceedance of 
the statutory height of buildings development standard is justified. 
Approval of the application does not constitute an automatic 
precedent, as each application for a comparable development 
outcome would need to be assessed on its own individual merits.  

14.5 

Necessity of an additional 
storey. 

The proposed development is permissible within the R3 Medium 
Density Residential zone. The proposal is considered acceptable 
in terms of the desired future character of the locality.  

14.2 and 
15.1 

Commercial land use.  The proposal maintains the current land use as a dual occupancy 
(attached) which is permissible with consent within the R3 
Medium Density Residential zone.  

14.2 

The SEE does not contain 
information as to the 
height, bulk and scale of 
adjoining existing 
properties to test whether 
the proposal suitably 
relates to the streetscape. 

The proposal is considered to provide a suitable streetscape 
integration in the context of surrounding properties, noting the 
recessed nature of the enclosed rooftop area which mitigates a 
four storey streetscape presentation.  14.5 and 

15.2 
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Issue Conclusion Section 
Unreasonable height, bulk 
and scale.  

The proposed height, bulk and scale is considered acceptable in 
the circumstances of the case and is supported.  

14.5 and 
15.2 

The increased roof 
terrace area will generate 
additional acoustic and 
visual privacy impacts due 
to its location and 
capacity for increased 
intensity of use.  

The proposed acoustic and visual privacy relationships are 
considered acceptable. These would not be substantially different 
in terms of the acoustic privacy relationships between surrounding 
properties noting that additional visual privacy mitigation 
measures have been implemented to mitigate any obtrusive view 
lines.  

15.2 

Additional acoustic and 
visual privacy mitigation 
measures should be 
incorporated.   

As detailed above, additional visual privacy mitigation measures 
have been implemented and are considered satisfactory.  15.2 

The expanded roof 
terrace area is excessive 
in consideration of its 
current size.  

The expanded roof terrace area would have no adverse amenity 
impacts upon surrounding properties and is not substantially 
different when compared to the existing configuration, noting that 
a suitable balance between indoor and outdoor areas is proposed 
at the roof level.  

15.2 

The existing roof terrace 
should not be used to 
justify exacerbated 
privacy impacts.  

Notwithstanding the presence of the existing roof terrace area, the 
associated privacy impacts are considered acceptable as detailed 
within this report.  15.2 

 
Replacement Application 

 
The amendments to the application noted in Section 4 were not renotified to surrounding residents 
and previous objectors under the Woollahra Community Participation Plan because they were 
considered to have no greater cumulative environmental or amenity impact. 
 

Statutory Declaration 
 
The applicant has completed the statutory declaration dated 01/07/2022 declaring that the site 
notice for DA192/2022/1 was erected and maintained during the notification period in accordance 
with Woollahra Community Participation Plan. 
 
10. STATE ENVIRONMENTAL PLANNING POLICY (RESILIENCE AND HAZARDS) 2021 
 
Chapter 2 Coastal Management   
 
The provisions of Chapter 2 Coastal Management, gives effect to the objectives of the Coastal 
Management Act 2016 from a land use planning perspective, by specifying how development 
proposals are to be assessed if they fall within the Coastal Zone.  
 
Whilst the subject land is located within the Coastal Environment Area (Clause 2.10) and the Coastal 
Use Area (Clause 2.11), subclauses 2.10(3) and 2.11(2) state: 
 

This section does not apply to land within the Foreshores and Waterways Area within the 
meaning of Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005. 

 
On the basis that the subject land is located within the Foreshores and Waterways Area pertaining 
to Chapter 10 Sydney Harbour Catchment under SEPP (Biodiversity and Conservation) 2021 which 
repealed SREP (Sydney Harbour Catchment) 2005, it is only the aims and the relevant provisions 
of Division 5 of Chapter 2 that are relevant to the subject development application. 
 
The proposal is considered to be satisfactory with regard to these provisions and no objections have 
been raised to the proposal either by Council’s Drainage Engineer or Development Engineer (subject 
to conditions of consent).  

https://www.legislation.nsw.gov.au/#/view/EPI/2005/590
https://www.legislation.nsw.gov.au/#/view/EPI/2005/590
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The proposed works have been setback from the foreshore and given their nature it is not considered 
that the proposal would create an increased coastal hazard risk nor is it considered to impact any 
coastal management provisions given the setback of the proposed works from the harbour and their 
location at the roof level.  
 
The proposal is considered to be satisfactory with regard to the relevant provisions of Chapter 2 
Coastal Management.  
 
Section 13 of this report contains an environmental assessment of the proposal against the relevant 
provisions of Chapter 10 Sydney Harbour Catchment under SEPP (Biodiversity and Conservation) 
2021 (formerly SREP (Sydney Harbour Catchment) 2005)) and the associated Sydney Harbour 
Foreshores and Waterways Area DCP. 
 
Chapter 4 Remediation of Land  
 
Under Clause 4.6(1)(a) of SEPP (Resilience and Hazards) 2021, consideration has been given as 
to whether the subject site on which the development is occurring is contaminated.  The subject 
site has been identified on Council’s mapping system as being potentially contaminated.  
 
It should be acknowledged that no change of use is proposed under this development application. 
Furthermore, no excavation works are proposed at the subject site under this application with the 
proposed works contained at the roof level. It is therefore considered that the nature of the 
proposed works would not alter the existing ground levels at the subject site.  
 
On that premise it is considered that the land does not require further consideration under Clause 
4.6(1) (b) and (c) of SEPP (Resilience and Hazards) 2021. The proposal is therefore acceptable 
with regard to SEPP (Resilience and Hazards) 2021. 
 
11. STATE ENVIRONMENTAL PLANNING POLICY (BUILDING SUSTAINABILITY INDEX: 

BASIX) 2004 
 
The development application was accompanied by BASIX Certificate A429218_02 demonstrating 
compliance with the SEPP. These requirements are imposed in Conditions C.2, H.1 and I.1. 
 
12. STATE ENVIRONMENTAL PLANNING POLICY (INFRASTRUCTURE) 2007 
 
Clause 2.118 of the SEPP requires consideration of the impact upon the safety, efficiency and 
ongoing operation of Old South Head Road, including the design of the vehicular access, the 
emission of smoke or dust, the nature, volume or frequency of vehicles. 
 
The proposal does not seek to alter the existing vehicle access configurations for the subject site 
noting that the proposed works are contained to the roof top level. There is no intensification of use 
proposal as part of this application. The proposal is not considered to contravene the requirements 
of the SEPP and it is therefore acceptable with regard to SEPP (Transport & Infrastructure) 2021. 
 
13. STATE ENVIRONMENTAL PLANNING POLICY (BIODIVERSITY AND CONSERVATION) 

2021 
 

Chapter 2 Vegetation in non-rural areas 
 
Council’s Tree and Landscaping Officer has raised no objections to the proposal subject to the 
recommended Conditions of consent. The proposal is considered to be acceptable having regard 
to Chapter 2 of the SEPP.  
 
  

https://www.legislation.nsw.gov.au/#/view/EPI/2005/590
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Chapter 10 Sydney Harbour Catchment 
 
The land is within the Sydney Harbour catchment and is within the Foreshores and Waterways 
Area. 
 
The front portion of the site is identified as a wetlands protection area under the provisions of Part 
10.6 of SEPP (Biodiversity and Conservation) 2021. The proposed works are not contained within 
this area. No objections have been raised from Council’s Tree and Landscaping Officer, with 
standard conditions of consent recommended by Council’s Development Engineer. It is considered 
that the subject development is satisfactory with regard to the relevant wetlands protection provisions 
of Part 10.6 of SEPP (Biodiversity and Conservation) 2021.  
 
The provisions of Clauses 10.10, 10.23 and 10.24 of Chapter 10 and the accompanying DCP 
require Council to consider the visual impact that a development proposal will have upon Sydney 
Harbour and adjoining foreshore areas and the likely impact upon available views to and from 
Sydney Harbour. 
 
The subject site and building are readily visible from Sydney Harbour being situated on the 
southern side of New South Head Road.  
 
Whilst the subject is situated within proximity of Sydney Harbour to the north, the subject site is 
separated from the foreshore by New South Head Road and is setback approximately 30m from 
the harbour. The proposed works have been visually recessed from the front facade of the existing 
built form and together with the site’s distance from the harbour, it is considered that the works 
would not have an immediate visual impression or impact from Sydney Harbour and associated 
foreshore areas. 
 
As viewed from the public domain, the proposed works would not have unreasonable adverse 
impacts upon visibility of the foreshore nor would they detract from its scenic qualities, given 
majority of the works are suitably separated from such areas and are recessed from the front 
façade of the existing built form.  
 
The proposal is therefore considered to be satisfactory with regard to the provisions of 10.10, 
10.23 and 10.24 of Chapter 10 and the accompanying DCP.  
 

SREP (SYDNEY HARBOUR CATCHMENT) 2005 AND SYDNEY HARBOUR 
FORESHORES AND WATERWAYS AREA DCP 

 
13.3.1. Part 2: Ecological Assessment 
 
The subject site does not contain any ecological attributes as identified by the relevant mapping 
associated with the Foreshores and Waterways Area Development Control Plan and on that basis 
no further assessment is deemed necessary.  
 
13.3.2. Part 3: Landscape Assessment 

 
Performance Criteria 
 
Part 3 Landscape Assessment of the DCP lists a type 10 area which, ‘applies to the wide open 
bays of the Eastern Suburbs including Rose Bay, Watsons Bay, Double Bay, Rushcutters Bay’. 
 
The subject site is located within this landscape and satisfies the relevant criteria. The proposal will 
have a reduced visibility from the foreshore given the distance of the subject site from the harbour, 
its separation by New South Head Road and the visually recessed nature of the proposed works at 
the upper most level. On that basis there would be no impacts upon any special natural elements. 
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The open nature of the bays would not be compromised as the proposal is contained within the 
boundaries of the subject site and on the southern side of New South Head Road.   
 
13.3.3. Part 4: Design Guidelines for Water Based and Land/Water Interface Developments 

and Part 5: Design Guidelines for Land-Based Development 
 
For the reasons already outlined in this assessment report, being that the proposal would not have 
an immediate presentation to the foreshore, would be visually separated by its physical distance 
from the foreshore along with the separation offered by New South Head Road and the visually 
recessed nature of the proposed works at the roof level it will not detract from any public or private 
views to or from the foreshore and would not impact upon foreshore access, the proposal is 
considered acceptable having regard to Parts 4 and 5 of the DCP.  
 
14. WOOLLAHRA LOCAL ENVIRONMENTAL PLAN 2014 
 

Part 1.2: Aims of Plan 
 
The proposal is consistent with the aims in Part 1.2(2) of the Woollahra LEP 2014. 
 

Land Use Table 
 
The proposal is defined as a dual occupancy (attached) and is permitted and is consistent with the 
objectives of the R3 Medium Density Residential zone. 
 

Part 4.1A: Minimum Lot Sizes for a Dual Occupancies, Multi Dwelling Housing and 
Residential Flat Building 

 
Part 4.1A(2) specifies a minimum lot size of 460m2. 
 
Site Area: 728m2 Proposed Control Complies 
Minimum Lot Size – Dual Occupancy in R3 Zone 728m2  460m2 Yes 

 
The proposal complies with 4.1A(2) of Woollahra LEP 2014 and is acceptable with regard to the 
minimum lot size objectives in Part 4.1A(1) of Woollahra LEP 2014.  
 

Part 4.3: Height of Buildings 
 
Part 4.3 limits development to a maximum height of 9.5m. 
 

 Existing Proposed Control Complies 
Maximum Building Height 11.64m 13.14m 9.5m No 

 
The proposal does not comply with Part 4.3 of Woollahra LEP 2014 as detailed and assessed in 
Section 14.5.  
 

Part 4.6: Exceptions to Development Standards 
 

Departure 
 
The proposal involves a non-compliance with the maximum building height statutory control under 
Clause 4.3 of the Woollahra LEP 2014, as detailed in Section 14.4. 
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Clause 4.3 limits development to a maximum height of 9.5m and the proposal seeks a maximum 
3.64m or 38.31% departure from the control. The variation is contained to the enclosed rooftop 
area, existing enclosed stair access, lift overrun, associated balustrading, privacy screening, spa 
and the various ancillary elements at the roof top level.  The non-compliances are highlighted in 
Attachment 1 of this assessment report whereby the 9.5m height line is depicted.  

 
Purpose 

 
Clause 4.6 facilitates the potential contravention of a development standard under certain 
circumstances where it can be adequately demonstrated that compliance is unreasonable or 
unnecessary and there are sufficient environmental planning grounds to justify the contravention.  
 

Written Request 
 
Clause 4.6(3) stipulates that a written request is required from the applicant that justifies the 
contravention of the development standard by demonstrating that compliance is unreasonable or 
unnecessary and there are sufficient environmental planning grounds to justify the contravention. 
 
The applicant has provided a written request in relation to the departure to Cl. 4.3 which is included 
as Attachment 2. 
 

Assessment 
 
Clause 4.6 (4) Consent must not be granted for development that contravenes a development 
standard unless: 
 

a) The consent authority is satisfied that: 
i. The applicant’s written request has adequately addressed the matters required to be 

demonstrated by subclause (3), and 
ii. The proposed development will be in the public interest because it is consistent with 

the objectives of the particular standard and the objectives for development within the 
zone in which the development is proposed to be carried out, and  

 
b) The concurrence of the Secretary has been obtained.   

 
Clause 4.6(4)(a)(i) – Assessment 
 
Clause 4.6(4)(a)(i) requires the consent authority to be satisfied that the applicant’s written request, 
seeking to justify the contravention of the development standard, has adequately addressed the 
matters required to be addressed by Cl 4.6(3). There are two separate matters for consideration 
contained within Cl 4.6(3) and these are addressed as follows: 
 
a) That compliance with the development standard is unreasonable or unnecessary in the 

circumstances of the case 
 
Despite the numerical non-compliance, the applicant’s written request has adequately 
demonstrated that the objectives of the height of buildings development standard are achieved.  
 
The applicant’s written request has adequately demonstrated that compliance with the development 
standard is unreasonable or unnecessary in the circumstances of this case as required by Cl 
4.6(3)(a). The objectives of the development standard are discussed further in the assessment of 
Clause 4.6(4)(a)(ii). 
 
b) That there are sufficient environmental planning grounds to justify contravening the development 

standard. 
 



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D4 Page 382 

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston 
CJ provides the following guidance (para 23) to inform the consent authority’s finding that the 
applicant’s written request has adequately demonstrated that there are sufficient environmental 
planning grounds to justify contravening the development standard: 
 

As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the 
written request under cl 4.6 must be ‘environmental planning grounds’ by their nature: See 
Four2Five Pty Ltd. v Ashfield Council. The adjectival phrase “environmental planning” is not 
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the 
EPA Act including the objects in s1.3 of the EPA Act. 
 

S1.3 of the EPA Act states: 
1.3 Objects of Act 
The objects of this Act are as follows: 
 
(a) to promote the social and economic welfare of the community and a better environment by 

the proper management, development and conservation of the State's natural and other 
resources,  

(b)  to facilitate ecologically sustainable development by integrating relevant economic, 
environmental and social considerations in decision-making about environmental planning 
and assessment,  

(c) to promote the orderly and economic use and development of land,  
(d) to promote the delivery and maintenance of affordable housing,  
(e) to protect the environment, including the conservation of threatened and other species of 

native animals and plants, ecological communities and their habitats,  
(f) to promote the sustainable management of built and cultural heritage (including Aboriginal 

cultural heritage),  
(g) to promote good design and amenity of the built environment,  
(h) to promote the proper construction and maintenance of buildings, including the protection of 

the health and safety of their occupants,  
(i) to promote the sharing of the responsibility for environmental planning and assessment 

between the different levels of government in the State,  
(j) to provide increased opportunity for community participation in environmental planning and 

assessment.  
 
The applicant’s written request, which supports the proposed non-compliance with the height of 
buildings standard, has adequately demonstrated that the proposed development satisfies objective 
(g) of the Environmental Planning and Assessment Act 1979 as copied above. 
 
Therefore, it is considered that the applicant’s written request has adequately demonstrated 
sufficient environmental planning grounds to justify the contravention of the development standard 
as required by Clause 4.6(3)(b) and the consent authority can be satisfied that the applicant’s written 
request has adequately addressed the matters required to be demonstrated by Clause 4.6(3).  
 
Clause 4.6(4)(a)(ii) - Assessment 
 
Clause 4.6(a)(a)(ii) requires the consent authority to be satisfied that: 
 
The proposed development will be in the public interest because it is consistent with the objectives 
of the particular standard and the objectives for development within the zone in which the 
development is proposed to be carried out. 
 
In considering whether or not the proposed development will be in the public interest, consideration 
must be given to the underlying objectives of the height of buildings development standard and the 
objectives of the subject R3 Medium Density Residential zone. An assessment against these 
objectives is provided below: 
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The objectives underlying Clause 4.3 – Height of Building 
 
(a) To establish building heights that are consistent with the desired future character of the 

neighbourhood. 
 

It is not considered that the variation, noting its recessed nature from the streetscape, would 
compromise the desired future character of the neighbourhood.  
 
Contextually, the proposal offers a visually acceptable integration within the streetscape as it would 
be in keeping with more contemporary examples of built form. For example, the RL of the recently 
completed built form at No. 625 New South Head Road is at RL13.29-RL13.45 to the upper level 
eave and RL15.12 to the lift overrun. The upper level parapet of the proposal equals RL14.8 with a 
lift overrun of RL15.7. Therefore, equalling a difference of between 1.51m, 1.35m and 0.58m 
respectively. The proposed outcome would not be dissimilar to No. 1B Beresford Road which 
offers for a similar development outcome (height of uppermost level RL16.24), noting the proposal 
would have provide for a greater visual recession from the streetscape. O1 is therefore upheld. 
 
An overbearing visual impact would be mitigated and so too any adverse effects upon the desired 
future character of the locality.  
 
(b) To establish a transition in scale between zones to protect local amenity. 
 
The subject site is surrounded by R3 zoned land to the east, west and south, however, has a front 
boundary to an SP2 (classified Road Zone) which does not have a prescribed height limit. On that 
basis the objective is upheld.  
 
(c) To minimise the loss of solar access to existing buildings and open space. 
 
Notwithstanding the non-compliance, the overshadowing impacts of the proposal are acceptable 
having regard to Part B3.5.2 of the Woollahra DCP 2015. 
 
(d) To minimise the impacts of new development on adjoining or nearby properties from disruption 

of views, loss of privacy, overshadowing or visual intrusion. 
 
The subject non-compliance would not result in any significant view loss, loss of privacy, 
overshadowing or visual intrusion to adjoining properties. The centred nature of the proposed roof 
top enclosure would allow view lines between surrounding properties and across the front portions 
of the site. Suitable privacy mitigation measures have been implemented to overcome any visual 
privacy concerns, noting that a comparable acoustic privacy relationship would be upheld.  The 
overshadowing relationships are acceptable with regard to Part B3.5.2 of the Woollahra DCP 2015.  
 
Furthermore, there would be no impacts with regard to visual intrusion given the variations would 
be concentrated away from the streetscape so as to mitigate a four storey presentation. The built 
form at Nos. 621 and 625 New South Head Road are orientated toward the north to capture the 
available views from these properties. There is limited opportunities for views back toward the 
subject site therefore mitigating the potential for a visual intrusion, noting that the enclosed roof top 
area is predominantly set behind the balcony/terrace alignment of these neighbouring properties. 
At the upper most level of No. 625 New South Head Road, the terrace (RL10.27) is at a similar RL 
to the proposed roof level (RL11.7) and therefore at this height there would not be an 
unreasonable visual bulk and scale impact at this height.  
 
(e) To protect the amenity of the public domain by providing public views of the harbour and 

surrounding areas. 
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The proposed non-compliance would not impact upon any public views of the harbour and 
surrounding areas given these are quite limited across the subject site. Views toward the harbour 
are currently obscured by the existing development.  
 
The objectives of the R3 Medium Density Residential zone 
 
• To provide for the housing needs of the community within a medium density residential 

environment. 
 

The proposed variation would facilitate well-designed contemporary alterations and additions to the 
development resulting in a positive rejuvenation of the roof top area within a medium density 
residential setting.  
 
• To provide a variety of housing types within a medium density residential environment 
 
The proposal and associated variation will maintain the current dual occupancy (attached) land use 
at the subject site and would not be in conflict with this objective. 
 
• To enable other land uses that provide facilities or services to meet the day to day needs of 

residents. 
 
The proposed variation does not alter the existing land use of the subject site which will remain as 
a dual occupancy (attached) and is acceptable in the context of the locality and the R3 Medium 
Density Land zone.  

 
• To ensure that development is of a height and scale that achieves the desired future 

character of the neighbourhood. 
 
It is not considered that the overall height and scale of the development and its capacity to 
satisfactorily adhere to the desired future character of the locality are compromised by the 
variation. Rather, the alterations and additions to the dwelling will be positioned to mitigate a four 
storey streetscape presentation and an overbearing visual impact upon the locality.  
 
Accordingly, the non-compliance is considered to be consistent with the objectives of the zone. 
 
Clause 4.6(4)(a)(b) - Assessment 
 
The Department issued Planning Circular No.PS20-002 (dated 5 May 2020) which notified 
Councils of arrangements “…where the Director General’s concurrence may be assumed for 
exceptions to development standards under environmental planning instruments which adopt 
clause 4.6 …of the Standard Instrument…”. Clause 64 of the EPA Regulations provides that 
Council may assume the Director-General’s [Secretary’s] concurrence for exceptions to 
development standards, thus satisfying the terms of this clause. 
 
In relation to this Part, Preston CJ in Initial Action Pty Ltd v Woollahra Municipal Council (2018) 
establishes Planning Principles which are summarised and assessed as follows: 
 
i. Does the applicant’s written request demonstrate non-compliance with the development 

standard is unreasonable or unnecessary? 

Yes. For the reasons already outlined and discussed in this assessment, the proposal satisfies 
the objectives which underpin the development standard.   

 
ii. Are there sufficient environmental planning grounds to justify contravening the development 

standard? 
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Yes. The submitted Clause 4.6 variation request has demonstrated that there are sufficient 
environmental grounds to justify contravening the development standard in this instance.  

 
iii. The public interest and whether the proposal is consistent with the objectives of the 

development standard. 

The proposal is deemed to be in the public interest as it does not contravene the objectives of 
the development standard.   

 
Conclusion 
 
The written submission provided by the applicant has adequately demonstrated that the variation 
of the development standard prescribed by Clause 4.3 is justified pursuant to the relevant matters 
for consideration prescribed by Clause 4.6. 
 
The consent authority can, in this instance, be satisfied that the applicant’s written request has 
demonstrated that compliance with the development standard is unreasonable and unnecessary in 
the circumstances of the case and that sufficient environmental planning grounds have been 
demonstrated to justify the contravention of the standard. 
 
Furthermore, the consent authority can be satisfied that the proposal upholds the public interest as 
the non-compliance is consistent with the objectives of the development standard and those 
applicable to development within the subject R3 Medium Density zone. Departure from the control 
is supported. 
 

Part 5.10: Heritage Conservation 
 
The subject site is not located within a heritage conservation area and has not been identified as 
an item of heritage. The application was reviewed by Council’s Heritage Officer at the 
Development Application Review Committee (DARC) stage and concluded that:  
 
There will be no adverse impact on the heritage items located in close proximity to the site. 
 
Accordingly, the proposal is acceptable with regard to the objectives in Parts 5.10 of the Woollahra 
LEP 2014. 
 

Part 5.21: Flood Planning 
 
Although the subject site is located within a flood planning area, there are no changes to any 
existing ground levels noting that the proposal is contained to the roof level. Therefore, it is not 
considered that the proposal would have any adverse impacts in accordance with Part 5.21 of the 
Woollahra LEP 2014. Furthermore, no objection has been raised by Council’s Drainage Engineer.  
 

Part 6.1: Acid Sulfate Soils 
 
The subject site is within a Class 3 area as specified in the Acid Sulfate Soils Map. However, the 
subject works would not occur more than 1 metre below the natural ground surface nor would the 
works likely lower the watertable more than 1 metre below the natural ground surface. Accordingly, 
preliminary assessment is not required and there is unlikely to be any acid sulfate affectation. It is 
therefore acceptable with regard to Part 6.1. 
 

Part 6.2: Earthworks 
 
The proposal does not involve any excavation works to and is therefore acceptable with regard to 
Part 6.2 of the Woollahra LEP 2014. 
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15. WOOLLAHRA DEVELOPMENT CONTROL PLAN 2015 
 

Chapter B1: Bellevue Hill North Residential Precinct 
 
The proposal satisfies the objectives outlined in Part B1.1.3 of the Woollahra DCP 2015. 
 
The proposal meets the streetscape character and key elements of the precinct and desired future 
character objectives of the Bellevue Hill North residential precinct, as noted in Part B1.8.2 of the 
Woollahra DCP 2015. Refer also to Images 8 - 11 below which compares the proposed and 
refused development outcomes. 
 

 
Image 8: Proposed street view looking south 

 

 
Image 9: Proposed street view looking west 



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D4 Page 387 

 
Image 10: Proposed street view looking east 

 

 
Image 11: Refused street view 
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Chapter B3: General Development Controls  
 
Part B3.2: Building Envelope 
 
Part B3.2.2: Front Setback 
 
C1 states that the front setback is the average of the three most typical setbacks of the four closest 
residential properties which in this case equals 8m. The proposed works do not protrude beyond 
the front alignment of the existing built form and are contained within a compliant front setback.  
 
C2 requires a maximum unarticulated building width of 6m. The proposal would be suitably 
articulated.  
 
The proposal is considered satisfactory having regard to the relevant controls and objectives under 
Part B3.2.2 of the Woollahra DCP 2015.  
 
Part B3.2.3: Side Setbacks 
 
C1 requires a minimum side setback of 2.7m with proposed works achieving compliance with the 
control.  
 
C5 requires a maximum unarticulated wall length of 12m to the side elevation. The proposal would 
not exceed the unarticulated wall length requirements achieving compliance with C5.  
 
The proposal is considered satisfactory having regard to the relevant controls and objectives under 
Part B3.2.3 of the Woollahra DCP 2015.  
 
Part B3.2.4: Rear Setback 
 
The minimum required rear setback stipulated by C1 is between 7.8m-11m based on the varying 
site depth. The proposed works do not protrude into the minimum rear setback requirement and 
are compliant with the control and satisfactory with regard to the considerations under Part B3.2.4 
of the Woollahra DCP 2015.  
 
Part B3.2.5: Wall Height and Inclined Plane 
 
C1 specifies a maximum external wall height of 7.2m with an inclined plane of 45 degrees above 
this height. Roof eaves can protrude 450mm from the setback of the inclined plane.  The existing 
built form is non-compliant with C1. Although the works would protrude above the permitted wall 
height, the underlying objectives would be upheld as considered below: 
 
O1 To limit the bulk, scale and visual impact of buildings as viewed from the street and from 
adjoining properties. 
O2 To limit overshadowing of adjoining properties across side boundaries. 
O3 To limit overshadowing to south facing rear yards. 
O4 To provide acoustic and visual privacy to adjoining and adjacent buildings. 
O5 To facilitate views between buildings. 
 
• Although the proposed works are situated beyond the permitted wall height, these are 

stepped in from the building edge which assists to mitigate the perceived verticality of the 
resulting form. Given this vertical articulation and recessed nature of the roof level structure it 
is unlikely that the full extent of the external wall height would be read from the streetscape 
or surrounding properties. O1 is upheld.  

• The proposed overshadowing relationships are acceptable having regard to Part B3.5.2 of 
the Woollahra DCP 2015, satisfying O2 and O3.  
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• The proposal would have acceptable privacy relationships with surrounding properties, 
satisfying O4.  

• There are no view impacts considered to arise as a consequence of the proposed height, 
satisfying O5.  

 
Conclusion 
 
For the reasons discussed above, the proposal is acceptable with regard to the building envelope 
controls in Part B3.2 of the Woollahra DCP 2015. 
 
Part B3.3: Floorplates 
 
Site Area: 728m2  
Buildable Area: 278m2  Existing Proposed Control Complies 

Maximum Floor Plate 812.9m2  
(292.41%) 

849.2m2  
(305.46%) 

458.7m2  
(165%) No 

 
C1 limits the floorplate, being the measurable floor area as a proportion of the buildable area, is 
limited to 165%. As detailed in the compliance table above, the proposal is non-compliant with C1.  
 
C2 requires that the floorplate be contained within the building envelope. The additional floorplate 
is located above the permitted height of buildings development standard and therefore is contained 
outside of the building envelope which does not comply with C2.  
 
C3 states that the intention of the floorplate is to respond to the predominant form of the 
streetscape and retain and share views. The proposal is considered acceptable with regard to C3. 
This is demonstrated through a suitable response against the underlying objectives of C1 and C2.  
 
Although non-compliant with C1 and C2, the underlying objectives of the controls are upheld in the 
following manner and a variation is considered acceptable in this case.  
 
O1 To ensure the bulk and scale of buildings are consistent with the desired future character of the 
area.  
O2 To ensure the size and location of buildings allow for the sharing of views and minimise impact 
on the privacy and sunlight access to neighbouring properties. 
 
• Although an additional 36.3m2 of floorplate is proposed, the additional bulk and scale has 

been removed from the streetscape in order to mitigate a 4 storey presentation. The 
enclosed roof area and lift overrun would be visible from oblique angles along New South 
Head Road, however, from the primary northern view, the proposed floorplate would 
overcome a 4 storey presentation and would mitigate an overbearing visual impact upon the 
street. Contextually, the proposal offers a visually acceptable integration within the 
streetscape as it would be in keeping with more contemporary examples of built form. For 
example, the RL of the recently completed built form at No. 625 New South Head Road is at 
RL13.29-RL13.45 to the upper level eave and RL15.12 to the lift overrun. The upper level 
parapet of the proposal equals RL14.8 with a lift overrun of RL15.7.  A difference equalling 
between 1.51m, 1.35m and 0.58m respectively would occur. The proposed outcome would 
not be dissimilar to No. 1B Beresford Road which offers a similar development outcome 
(height of uppermost level RL16.24), noting the proposal provides a greater visual recession 
from the streetscape. O1 is therefore upheld.  

• As detailed throughout this assessment report, the proposal is acceptable with regard to 
visual privacy and overshadowing impacts upon surrounding properties. No objections were 
received on the basis of view loss and the proposal is considered satisfactory in this regard. 
O2 is upheld.  
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Conclusion 
 
The proposal is acceptable with regard to the floorplate controls in Part B3.3 of the Woollahra DCP 
2015. 
 
Part B3.4: Excavation 
 
The proposal does not involve any excavation works and therefore does not contravene the 
controls in Part B3.4 of the Woollahra DCP 2015.  
 
Part B3.5: Built Form and Context 
 
Part B3.5.1: Streetscape and Local Character 
 
The proposal is considered to be satisfactory with regard to the desired future character provisions 
of the Vaucluse East Residential Precinct and would offer a suitable response in terms of the 
streetscape, relationship with surrounding properties and the subject site itself. 
 
Part 3.5.2: Overshadowing 
 
C1(a) stipulates that sunlight is provided to at least 50% (or 35m2 with a minimum dimension of 
2.5m whichever is the lesser) of the main ground level private open space to adjoining properties 
for a minimum of two hours between 9am and 3pm on June 21.  The proposal would not generate 
any additional overshadowing impacts upon areas of private open space at surrounding properties 
and is satisfactory with regard to C1(a).  
 
C1(b) states that north facing windows to upper level habitable rooms of adjacent dwellings receive 
at least 3 hours of sun during the same period over a portion of their surface. There are no upper 
floor north facing windows that would experience additional overshadowing as a consequence of 
the proposal which is satisfactory with regard to C1(b).  
 
C2 acknowledges that a departure from C1 may be unavoidable, subject to the proposed 
development complying with all setback controls. 
 
Overall, the proposal is considered to be satisfactory with regard to the solar access requirements 
in Part B3.5.2 of Woollahra DCP 2015. 
 
Part B3.5.3: Public and Private Views 
 
C1 To protect and enhance existing views and vistas from the public domain. 
 
C3 Development on the low side of the street preserves district, iconic and harbour views from the 
street by: 
a) Providing substantial breaks between buildings, front fences, car parking and other 

structures; and 
b) Incorporating fences with transparent or open end panels at each side boundary to provide 

for views. 
 
There are no views or vistas from the public domain that would be adversely impacted and the 
proposal is acceptable with regard to the relevant controls C1 and C3.  
 
C5 Development is sited and designed to enable a sharing of views with surrounding private 
properties, particularly from the habitable rooms. 
 
No objections were received on the basis of view loss. It is considered that the proposal would not 
have any adverse view loss implications and is acceptable in this regard.  
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Part B3.5.4: Acoustic and Visual Privacy 
 
C4 requires that new windows in habitable rooms be designed to prevent direct sightlines to 
habitable room windows and private open spaces of an adjacent properties within 9m. 
 
It is considered that suitable privacy mitigation measures have been included along the eastern 
and western elevations of the enclosed rooftop conservatory which comprises fixed gazing with a 
sill height of 1.5m and obscure glazing (east) and proximate obscure glazing (west). It should also 
be reinforced that this area is currently utilised as an open trafficable roof terrace and its enclosure 
would not result in substantially different privacy outcomes between neighbouring properties.  
Windows to the new lobby area would not generate privacy concerns given their separation from 
surrounding properties. Window EW02 relates to an existing staircase which is not deemed to 
generate any overlooking concerns.  
 
C5 requires that windows to bathroom and toilet areas be provided with translucent glazing where 
these have a direct view to and from habitable rooms and private open space areas of adjoining 
properties. There are no privacy concerns that would arise from bathroom and toilet areas, thereby 
achieving compliance with C5.  
 
C10 requires that the trafficable area of a roof terrace (above the second storey) is setback so that 
there is no direct line of sight, from that part of the building where the terrace or deck is within 12m 
of private open space of surrounding properties or within 12m of windows of habitable rooms in 
neighbouring dwellings.  
 
Toward No. 621 New South Head Road, suitable privacy mitigation measures have been adopted 
to mitigate opportunities for direct overlooking. This includes a combination of privacy screening 
and opaque glazing. The usable decked area has also been narrowed toward No. 621 which would 
encourage recreation and usability of the roof terrace in areas toward the centre and front portions 
of the level.  
 
Toward No. 625 New South Head Road, it is considered that the existing privacy relationship 
would essentially be replicated. Noting that no extension to the current terrace area is proposed 
toward the east.  
 
Overall, an acceptable privacy relationship between surrounding properties would occur in 
accordance with the relevant controls and underlying objectives in Part B3.5.4 of the Woollahra 
DCP 2015.  
 
Part B3.5.5: Internal Amenity 
 
The proposal is acceptable with regard to the objectives and controls in Part B3.5.5 of the 
Woollahra DCP 2015. 
 
Conclusion  
 
The proposal, is acceptable with regard to the built form and context controls in Part B3.5 of the 
Woollahra DCP 2015. 
 
Part B3.6: On-Site Parking 
 
The proposal does not involve any works or changes to the existing onsite car parking 
arrangement and therefore does not contravene the controls in Part B3.4 of the Woollahra DCP 
2015.  
 
 



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D4 Page 392 

Part B3.7: External Areas 
 
Part 3.7.1: Landscaped Areas and Private Open Space 
 
C7 requires that each dwelling have private open space with a minimum area of 35m2. The subject 
dwelling would maintain areas of private open space which equal a minimum area of 35m2.  
 
Part 3.7.4: Ancillary Development – Swimming Pools  
 
Although not a swimming pool, it is considered prudent to provide an assessment of the proposed 
spa with the most relevant controls contained under this Part of the Woollahra DCP 2015. It is 
worthwhile mentioning that the proposed spa would be setback greater than 1.8m from property 
boundaries, and would not have a depth of more than 2m. Although this would be located more 
than 1.2m above ground level, this outcome is inevitable given its rooftop location. There are no 
adversely exacerbated amenity impacts considered to arise from the proposed spa and is therefore 
considered acceptable against Part B3.7.4 of the Woollahra DCP 2015.  
 
Conclusion 
 
The proposal is acceptable with regard to the external controls in Part B3.7 of the Woollahra DCP 
2015. 
 
Part B3.8: Additional Controls for Development Other Than Dwelling Houses 
    
B3.8.4 Dual Occupancy 
 
The proposed works would not compromise the compatibility of dwellings within the attached dual 
occupancy development, thereby achieving compliance with C1. Each dwelling will retain access to 
areas of private open space with the works at the roof level contained within a compliant front 
setback as required by C2 and C3.  
 
Suitable privacy relationships with residents within the site and those on surrounding properties 
would be maintained which is compliant with C4.  
 
Conclusion  
 
The proposal is acceptable with regard to the additional controls in Part B3.8 of the Woollahra DCP 
2015. 
 
Part B3.10: Additional Controls for Development in Sensitive Locations 
 
Part B3.10.2 Harbour Foreshore Development 
 
The requirements of Part B3.10.2 of the Woollahra DCP 2015 are relevant to the development 
application as the land is visible form Sydney Harbour.  The subject site is located approximately 
30m from the foreshore and therefore does not have immediate relationship to such areas. This 
distance is considered suitable in diluting any bulk and scale impacts noting the recessed nature of 
the proposed works from the street and is not considered to impact upon any foreshore processes. 
There would be no impacts upon the topography immediately adjoining the foreshore nor any 
impacts upon vegetation. The proposal is considered acceptable against the relevant provisions in 
Part B3.10.2 of the Woollahra DCP 2015. 
 
 
 
 



Woollahra Municipal Council 
Woollahra Local Planning Panel (Electronic Meeting) Agenda 1 December 2022 
 

 
Item No. D4 Page 393 

Chapter E1: Parking and Access  
 
The proposal would not generate any additional car parking demand and there are no changes 
proposed to the current vehicle access or parking configuration. The proposal is considered 
acceptable with regard to Chapter E1 of the Woollahra DCP 2015.  
 

Chapter E2: Stormwater and Flood Risk Management  
 
The proposal was reviewed by Councils Development Engineer at the Development Application 
Review Committee (DARC) stage and no objection was raised subject to conditions of consent 
which have been included in the recommendation.  
 

Chapter E3: Tree Management  
 
The proposal was reviewed by Councils Tree and Landscaping Officer at the Development 
Application Review Committee (DARC) stage and no objection was raised subject to a condition of 
consent which has been included in the recommendation.  
 

Chapter E5: Waste Management  
 
The applicant provided a SWMMP with the development application and it was found to be 
satisfactory. 
 
Part E5.2: Demolition and Construction Phase 
 
The proposal is acceptable with regard to Part E5.2 of the Woollahra DCP 2015. 
 
Part E5.3: On-Site Waste and Recycling Controls for all Development 
 
The proposal would not alter the existing waste and recycling configurations at the subject site and 
therefore would not be in conflict with regard to Part E5.3 of the Woollahra DCP 2015. 
 
16. DRAFT AMENDMENTS TO POLICIES AND PLANS 
 
Public Exhibition commenced on 10 August 2022 for new floor space ratio development standards 
for low density residential development, and urban greening requirements for all residential 
development.  The proposed amendments to the Woollahra Local Environmental Plan 2014 aim to 
ensure that all new development is of an appropriate scale, retains and enhances tree canopy 
whilst including high-quality landscaping.  
 
Section 4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979, requires that 
provisions of proposed planning instruments are to be considered by a consent authority when 
determining a development application if they are or have been the subject of public consultation.  
 
As it applies to the subject application, reference is made to Alamdo Holdings Pty Limited v The 
Hills Shire Council [2012] NSWLEC 1302 which had regard to the proper interpretation of savings 
provisions under the relevant LEP.   
 
The current savings provisions under Clause 1.8A of the Woollahra LEP 2014 read as follows:  
If a development application has been made before the commencement of this Plan in relation to 
land to which this Plan applies and the application has not been finally determined before that 
commencement, the application must be determined as if this Plan had not commenced. 
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As detailed in the Alamdo case, because the savings provision did not include the wording ‘had 
been exhibited’ in the savings provision, the provision did not specify whether the instrument was 
to be treated as a proposed instrument. Based on the specific wording, the Court accepted that 
because the LEP had to be treated as if it had not commenced it could not be considered under 
Section 4.15(1)(a)(i). Furthermore, it was not considered a proposed instrument i.e. one that has 
already been made, noting that the savings provision did not specify it should be treated as though 
it had. It could therefore not be considered under Section 4.15(1)(a)(ii).  
 
Having considered the wording of Clause 1.8A of the Woollahra LEP 2014 and the above 
discussion the proposed amendments would have no effect upon the subject application, noting 
this was made prior to the commencement of the public exhibition period. 
 
17. SECTION 7.12 CONTRIBUTION PLAN 2021 
 
In accordance with Schedule 1, a Section 7.12 levy applies with the monies being used for a 
variety of works as outlined in Schedule 1 of the Section 7.12 Contributions Plan 2021. Refer to 
Condition C.1. 
 
Cost of Works Rate Contribution Payable 
$509,819.00 1% $5,098.19 

 
18. APPLICABLE ACTS/REGULATIONS 
 
18.1 Environmental Planning and Assessment Regulation 2021 
 
Clause 61: Additional Matters That Consent Authority Must Consider 
 
Clause 61 of the Environmental Planning and Assessment Regulation 2021 requires Council to 
consider Australian Standard AS 2601-2001: The demolition of structures. The proposal is 
considered to be acceptable, subject to Conditions. 
 

Swimming Pools Act 1992 
 
A swimming pool is at all times to be surrounded by a child-resistant barrier that separates 
the swimming pool from any residential building and that is designed, constructed, installed and 
maintained in accordance with the standards prescribed by the regulations. Additional provisions 
relate to:  

 
a) The swimming pool must be registered in accordance with Section 30B of the Swimming 

Pools Act 1992 
b) A Certificate of Compliance issued pursuant to Section 22D of the Swimming Pools Act 1992 
c) Water recirculation and filtration systems 
d) Backwash must be discharged to the sewer 
 
These form Conditions C.6, C.7, E.15, F.3 and I.2. 
 
19. THE LIKELY IMPACTS OF THE PROPOSAL 
 
All likely impacts have been addressed elsewhere in the report, or are considered to be 
satisfactory and not warrant further consideration. 
 
20. THE SUITABILITY OF THE SITE 
 
The site is suitable for the proposed development.  
 
  

http://www.austlii.edu.au/au/legis/nsw/consol_act/spa1992192/s3.html#swimming_pool
http://www.austlii.edu.au/au/legis/nsw/consol_act/spa1992192/s3.html#swimming_pool
http://www.austlii.edu.au/au/legis/nsw/consol_act/spa1992192/s3.html#residential_building
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21. THE PUBLIC INTEREST 
 
The proposal is considered to be in the public interest.  
 
22. CONCLUSION 
 
The proposal is acceptable against the relevant considerations under Section 4.15.  
 
23. DISCLOSURE STATEMENTS 
 
There have been no disclosure statements regarding political donations or gifts made to any 
Councillor or to any council employee associated with this development application by the 
applicant or any person who made a submission. 
 
24. RECOMMENDATION: PURSUANT TO SECTION 4.16 OF THE ENVIRONMENTAL 

PLANNING AND ASSESSMENT ACT 1979 
 
THAT the Woollahra Local Planning Panel, exercising the functions of Council, as the consent 
authority, is satisfied that the matters required to be addressed under Clause 4.6(4) of the 
Woollahra Local Environmental Plan 2014 have been demonstrated and that consent may be 
granted to the development application, which contravenes the Height of buildings development 
standard under Clause 4.3 of Woollahra LEP 2014. The Panel assumes the concurrence of the 
Secretary, Department of Planning and Environment.  
 
AND  
 
THAT the Woollahra Local Planning Panel, exercising the functions of Council, as the consent 
authority, grant development consent to Development Application No. 192/2022/1 for alterations 
and additions to the existing building including new rooftop addition on land at 2/623 New South 
Head Road Rose Bay, subject to the following conditions: 
 
A. General Conditions 
 
A.1 Conditions 
 

Consent is granted subject to the following conditions imposed pursuant to section 4.16 of 
the Environmental Planning and Assessment Act 1979 (“the Act”) and the provisions of the 
Environmental Planning and Assessment Regulation 2000 (“the Regulation”) such conditions 
being reasonable and relevant to the development as assessed pursuant to section 4.15 of 
the Act. 
Standard Condition: A1 (Autotext AA1) 

 
A.2 Definitions 
 

Unless specified otherwise, words have the same meaning as defined by the Act, the 
Regulation and the Interpretation Act 1987 as in force at the date of consent. 
 
Applicant means the applicant for this consent. 
 
Approved Plans mean the plans endorsed by Council referenced by this consent as 
amended by conditions of this consent. 
 
AS or AS/NZS means Australian Standard® or Australian/New Zealand Standard®, 
respectively, published by Standards Australia International Limited. 
 
BCA means the Building Code of Australia as published by the Australian Building Codes 
Board as in force at the date of issue of any Construction Certificate. 
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Council means Woollahra Municipal Council 
 
Court means the Land and Environment Court 
 
Local native plants means species of native plant endemic to Sydney’s eastern suburbs 
(see the brochure titled “Local Native Plants for Sydney’s Eastern Suburbs” published by the 
Southern Sydney Regional Organisation of Councils). 
 
Stormwater drainage system means all works, facilities and documentation relating to: 
• the collection of stormwater, 
• the retention of stormwater, 
• the reuse of stormwater, 
• the detention of stormwater, 
• the controlled release of stormwater; and 
• connections to easements and public stormwater systems. 
 
Owner means the owner of the site and successors in title to the site. 
 
Owner-builder has the same meaning as in the Home Building Act 1989. 
 
PC means the Principal Certifier under the Act. 
 
Principal Contractor has the same meaning as in the Act, or where a Principal Contractor 
has not been appointed by the Owner of the land being developed Principal Contractor 
means the Owner of the land being developed. 
 
Professional engineer has the same meaning as in the BCA. 
 
Public place has the same meaning as in the Local Government Act 1993. 
 
Road has the same meaning as in the Roads Act 1993. 
 
SEE means the final version of the Statement of Environmental Effects lodged by the 
Applicant. 
 
Site means the land being developed subject to this consent. 

 
Woollahra LEP means Woollahra Local Environmental Plan 2014 
 
Woollahra DCP means Woollahra Development Control Plan 2015 
 
Work for the purposes of this consent means:  
• the use of land in connection with development, 
• the subdivision of land,  
• the erection of a building, 
• the carrying out of any work,  
• the use of any site crane, machine, article, material, or thing, 
• the storage of waste, materials, site crane, machine, article, material, or thing, 
• the demolition of a building, 
• the piling, piering, cutting, boring, drilling, rock breaking, rock sawing or excavation of 

land, 
• the delivery to or removal from the site of any machine, article, material, or thing, or 
• the occupation of the site by any person unless authorised by an occupation certificate. 
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Note:  Interpretation of conditions - Where there is any need to obtain an interpretation of the intent 
of any condition this must be done in writing to Council and confirmed in writing by Council. 

 Standard Condition: A2 (Autotext AA2) 
 
A.3 Approved Plans and Supporting Documents 
 

Those with the benefit of this consent must carry out all work and maintain the use and works 
in accordance with both the architectural plans to which is affixed a Council stamp 
“Approved” and supporting documents listed below as submitted by the Applicant unless 
modified by any following condition.   
 
Where the plans relate to alterations or additions only those works shown in colour or 
highlighted are approved. 
 
Reference Description Author/Drawn Date(s) 

 
DA-01 (Rev B) Site Plan and Roof Plan  PJ Architects Pty Ltd 26.10.22 
DA-03 (Rev C) Level 3 Plan  25.07.22 
DA-04 (Rev B) North Elevation  26.10.22 
DA-05 (Rev B) East Elevation  26.10.22 
DA-06 (Rev B) South Elevation (Rear)  26.10.22 
DA-07 (Rev B) West Elevation  26.10.22 
DA-08 (Rev B) Section A  26.10.22 
DA-09 (Rev B) Section B  26.10.22 
A429218_02 BASIX Certificate NSW Department of 

Planning and Environment 
18 May 2022 

Issue A Site Waste Minimisation and 
Management Plan 

PJ Architects Pty Ltd  17 May 2022 

 
Note: Warning to Accredited Certifiers – You should always insist on sighting the original Council 

stamped approved plans.  You should not rely solely upon the plan reference numbers in this 
condition.  Should the Applicant not be able to provide you with the original copy Council will 
provide you with access to its files so you may review our original copy of the approved plan. 

Note: These plans and supporting documentation may be subject to conditions imposed under section 
4.17(1)(g) of the Act modifying or amending the development (refer to conditions which must be 
satisfied prior to the issue of any Construction Certificate.) 

  Standard Condition: A5 (Autotext AA5) 
 
A.4 Ancillary Aspects of Development (section 4.17(2) of the Act) 
 

The Owner must procure the repair, replacement or rebuilding of all road pavement, kerb, 
gutter, footway, footpaths adjoining the site or damaged as a result of work under this 
consent or as a consequence of work under this consent. Such work must be undertaken to 
Council's satisfaction in accordance with Council’s Specification for Roadworks, Drainage 
and Miscellaneous Works (2012) unless expressly provided otherwise by these conditions at 
the Owner’s expense. 
 
Note:  This condition does not affect the Principal Contractor's or any sub-contractors obligations to 

protect and preserve public infrastructure from damage or affect their liability for any damage 
that occurs. 

  Standard Condition: A8 (Autotext AA8) 
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B. Conditions which must be satisfied prior to the demolition of any building or 
construction 

 
B.1 Construction Certificate Required Prior to Any Demolition  
 

Where demolition is associated with an altered portion of, or an extension to an existing 
building the demolition of any part of a building is "commencement of erection of building" 
pursuant to section 6.6 of the Act.   
 
In such circumstance all conditions in Part C and Part D of this consent must be satisfied 
prior to any demolition work. This includes, but is not limited to, the issue of a Construction 
Certificate, appointment of a Principal Certifier, and Notice of Commencement under the Act. 
 
Note:  See Over our Dead Body Society Inc v Byron Bay Community Association Inc [2001] 

NSWLEC 125. 
  Standard Condition: B1 (Autotext BB1) 
 
B.2 Identification of Hazardous Material 
 

In accordance with Australian Standard AS2601: The Demolition of Structures,  the Owner 
shall identify all hazardous substances located on the site including asbestos, 
polychlorinated biphenyls (PCBs), lead paint, underground storage tanks, chemicals, etc. per 
clause 1.6.1 of the Standard.   
 
In this regard, prior to the commencement of any work, Council shall be provided with a 
written report prepared by a suitably qualified competent person detailing: 
• all hazardous materials identified on the site, 
• the specific location of all hazardous materials identified, 
• whether the hazardous materials are to be removed from the site as part of the works 

to be undertaken, and 
• safety measures to be put in place. 
 
Note: This condition is imposed to protect the health and safety of all persons while works are being 

undertaken and to ensure all safety measures have been identified and are in place to protect 
all parties in the immediate vicinity of the site. 
Standard Condition: B6 
 

B.3 Public Road Assets Prior to Any Work/Demolition 
 

To clarify the condition of the existing public infrastructure prior to the commencement of any 
development (including prior to any demolition), the Applicant or Owner must submit to 
Council a full record of the condition of the public road infrastructure adjacent to the 
development site.   
 
The report must be submitted to Council prior to the commencement of any work and 
include photographs showing current condition and any existing damage fronting and 
adjoining the site to the:  
• road pavement, 
• kerb and gutter,  
• footway including footpath pavement and driveways,  
• retaining walls within the footway or road, and 
• drainage structures/pits.  

 
The reports are to be supplied in both paper copy and electronic format in Word. 
Photographs are to be in colour, digital and date stamped. 
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If the required report is not submitted then Council will assume there was no damage to any 
infrastructure in the immediate vicinity of the site prior to the commencement of any work 
under this consent. 
 
Note: If the Applicant or Owner fails to submit the asset condition report required by this condition and 

damage is occasioned to public assets adjoining the site, Council will deduct from security any 
costs associated with remedying, repairing or replacing damaged public infrastructure.  Nothing 
in this condition prevents Council making any claim against security held for this purpose 
Standard Condition: B7 

 
C. Conditions which must be satisfied prior to the issue of any Construction Certificate 
 
C.1 Payment of Long Service Levy, Security, Contributions and Fees 
 

The Certifying Authority must not issue any certificates under section 6.4 of the Act until 
provided with the original receipt(s) for the payment of all of the following levy, security, 
contributions, and fees prior to the issue of a Construction Certificate, Subdivision Certificate 
or Occupation Certificate, as will apply. 

 

Description Amount Indexed Council 
Fee Code 

LONG SERVICE LEVY 
under Building and Construction Industry Long Service Payments Act 1986 

Long Service Levy 
www.longservice.nsw.gov.au/bci/levy/other-
information/levy-calculator 

Contact LSL 
Corporation or use 
online calculator 

No  

SECURITY 
under section 4.17(6) of the Environmental Planning and Assessment Act 1979 

Property Damage Security Deposit -making 
good any damage caused to any property of 
the Council 

$16,732 No T115 

DEVELOPMENT LEVY 
under Woollahra Section 94A Development Contributions Plan 2011 

This plan may be inspected at Woollahra Council or downloaded at www.woollahra.nsw.gov.au  
Development Levy (section 7.12) $5,098.19 

 + Index Amount 
Yes, 

quarterly T96 

INSPECTION FEES 
under section 608 of the Local Government Act 1993 

Security Administration Fee $202 No T16 

TOTAL SECURITY,  CONTRIBUTIONS, 
LEVIES AND FEES 

$22,032.19 plus any relevant indexed 
amounts and long service levy 

 
Building and Construction Industry Long Service Payment 
The long service levy under section 34 of the Building and Construction Industry Long Service 
Payment Act 1986, must be paid and proof of payment provided to the Certifying Authority prior to the 
issue of any Construction Certificate. The levy can be paid directly to the Long Service Corporation or 
to Council.  Further information can be obtained from the Long Service Corporation website 
www.longservice.nsw.gov.au or the Long Service Corporation on 131 441. 
 
How must the payments be made? 
Payments must be made by:  
• cash deposit with Council, 
• credit card payment with Council, or 
• bank cheque made payable to Woollahra Municipal Council. 
 

http://www.longservice.nsw.gov.au/bci/levy/other-information/levy-calculator
http://www.longservice.nsw.gov.au/bci/levy/other-information/levy-calculator
http://www.woollahra.nsw.gov.au/
http://www.longservice.nsw.gov.au/
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The payment of a security may be made by a bank guarantee where: 
• the guarantee is by an Australian bank for the amount of the total outstanding contribution, 
• the bank unconditionally agrees to pay the guaranteed sum to the Council on written request by 

Council on completion of the development or no earlier than 12 months from the provision of the 
guarantee whichever occurs first [NOTE: a time limited bank guarantee or a bank guarantee 
with an expiry date is not acceptable], 

• the bank agrees to pay the guaranteed sum without reference to the Applicant or landowner or 
other person who provided the guarantee and without regard to any dispute, controversy, issue 
or other matter relating to the development consent or the carrying out of development in 
accordance with the development consent, 

• the bank guarantee is lodged with the Council prior to the issue of the Construction Certificate, 
and 

• the bank’s obligations are discharged when payment to the Council is made in accordance with 
the guarantee or when Council notifies the bank in writing that the guarantee is no longer 
required. 
 

How will the section 7.12 levy (formerly known as 94A levy) be indexed? 
To ensure that the value the development levy is not eroded over time by increases in costs, the 
proposed cost of carrying out development (from which the development levy is calculated) will be 
indexed either annually or quarterly (see table above). Clause 3.13 of the Woollahra Section 94A 
Development Contributions Plan 2011 sets out the formula and index to be used in adjusting the levy. 
 
Do you need HELP indexing the levy? 
Please contact Council’s Customer Service Team on ph 9391 7000.  Failure to correctly calculate the 
adjusted development levy will delay the issue of any certificate issued under section 6.4 of the Act 
and could void any such certificate (eg Construction Certificate, Subdivision Certificate, or Occupation 
Certificate). 
 
Deferred or periodic payment of section 7.12 levy (formerly known as 94A levy) under the 
Woollahra Section 94A Development Contributions Plan 2011 
Where the Applicant makes a written request supported by reasons for payment of the section 
7.12 levy other than as required by clause 3.9, the Council may accept deferred or periodic payment. 
The decision to accept a deferred or periodic payment is at the sole discretion of the Council, which 
will consider: 
• the reasons given, 
• whether any prejudice will be caused to the community deriving benefit from the public facilities, 
• whether any prejudice will be caused to the efficacy and operation of the Plan, and 
• whether the provision of public facilities in accordance with the adopted works schedule will be 

adversely affected. 
 

Council may, as a condition of accepting deferred or periodic payment, require the provision of a bank 
guarantee where: 
• the guarantee is by an Australian bank for the amount of the total outstanding contribution, 
• the bank unconditionally agrees to pay the guaranteed sum to the Council on written request by 

Council on completion of the development or no earlier than 12 months from the provision of the 
guarantee whichever occurs first [NOTE: a time limited bank guarantee or a bank guarantee 
with an expiry date is not acceptable], 

• the bank agrees to pay the guaranteed sum without reference to the Applicant or landowner or 
other person who provided the guarantee and without regard to any dispute, controversy, issue 
or other matter relating to the development consent or the carrying out of development in 
accordance with the development consent, 

• the bank guarantee is lodged with the Council prior to the issue of the Construction Certificate, 
and 

• the bank’s obligations are discharged when payment to the Council is made in accordance with 
the guarantee or when Council notifies the bank in writing that the guarantee is no longer 
required. 

 
Any deferred or periodic payment of the section 7.12 levy will be adjusted in accordance with clause 
3.13 of the Plan. The Applicant will be required to pay any charges associated with establishing or 
operating the bank guarantee. Council will not cancel the bank guarantee until the outstanding 
contribution as indexed and any accrued charges are paid.Standard Condition: C5 
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C.2 BASIX Commitments 
 

The Applicant must submit to the Certifying Authority BASIX Certificate No. A429218_02 with 
any application for a Construction Certificate. 
 
Note:  Where there is any proposed change in the BASIX commitments the Applicant must submit of a 

new BASIX Certificate to the Certifying Authority and Council.  If any proposed change in the 
BASIX commitments are inconsistent with development consent (see: clauses 145 and 146 of 
the Regulation) the Applicant will be required to submit an amended development application to 
Council pursuant to section 4.55 of the Act. 

 
All commitments in the BASIX Certificate must be shown on the Construction Certificate 
plans and specifications prior to the issue of any Construction Certificate. 
 
Note:  Clause 145(1)(a1) of the Environmental Planning and Assessment Regulation 2000 provides: 

"A certifying authority must not issue a Construction Certificate for building work unless it is 
satisfied of the following matters: (a1) that the plans and specifications for the building include 
such matters as each relevant BASIX certificate requires". 

  Standard Condition: C7 
 
C.3 Structural Adequacy of Existing Supporting Structures 
 

A certificate from a professional engineer (structural engineer), certifying the adequacy of the 
existing supporting structure to support the additional loads proposed to be imposed by the 
development, must be submitted with the Construction Certificate application. 
 
Note:  This condition is imposed to ensure that the existing structure is able to support the additional 

loads proposed. 
  Standard Condition: C35 (Autotext CC35) 
 
C.4 Professional Engineering Details 

 
The Construction Certificate plans and specifications, required by clause 139 of the 
Regulation, must include detailed professional engineering plans and/or specifications for all 
structural, electrical, hydraulic, hydrogeological, geotechnical, mechanical and civil work 
complying with this consent, approved plans, the statement of environmental effects and 
supporting documentation. 

 
Detailed professional engineering plans and/or specifications must be submitted to the 
Certifying Authority with the application for any Construction Certificate. 
 
Note: This does not affect the right of the developer to seek staged Construction Certificates. 

Standard Condition: C36 
 
C.5 Stormwater Discharge to Existing Stormwater Drainage System  
 

The Construction Certificate plans and specifications required by clause 139 of the 
Regulation, must detail: 
a) the location of the existing Stormwater Drainage System including all pipes, inspection 

openings, surface drains, pits and their discharge location, 
b) the state of repair of the existing Stormwater Drainage System, 
c) any remedial works required to upgrade the existing Stormwater Drainage System to 

comply with the BCA, 
d) any remedial works required to upgrade the existing Stormwater Drainage System 

crossing the footpath and any new kerb outlets, 
e) any new Stormwater Drainage System complying with the BCA,  
f) interceptor drain(s) at the site boundary to prevent stormwater flows from the site 

crossing the footpath,  
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g) any rainwater tank (see Note below) required by BASIX commitments including their 
overflow connection to the Stormwater Drainage System, and  

h) general compliance with the Woollahra DCP 2015 Chapter E2 – Stormwater and Flood 
Risk Management. 

 
Where any new Stormwater Drainage System crosses the footpath area within any road, 
separate approval under section 138 of the Roads Act 1993 must be obtained from Council 
for those works prior to the issue of any Construction Certificate. 
 
All Stormwater Drainage System work within any road or public place must comply with 
Woollahra Municipal Council’s Specification for Roadworks, Drainage and Miscellaneous 
Works (2012). 
 
Note: Clause F1.1 of Volume 1 and Part 3.1.2 of Volume 2 of the BCA provide that stormwater 

drainage complying with AS/NZS 3500.3 Plumbing and drainage - Part 3: Stormwater drainage 
is deemed-to-satisfy the BCA.  Council’s specifications apply in relation to any works with any 
road or public place. 

Note: The collection, storage and use of rainwater is to be in accordance with Standards Australia 
HB230-2008 “Rainwater Tank Design and Installation Handbook”. 

Note:  Stormwater Drainage Systems must not discharge to any Sewer System.  It is illegal to connect 
stormwater pipes and drains to the sewerage system as this can overload the system and 
cause sewage overflows. For more information go to the Sydney Water website 
www.sydneywater.com.au/SW/plumbing-building-developing/index.htm or call 1300 082 
746. 

Note:  Woollahra Municipal Council’s Specification for Roadworks, Drainage and Miscellaneous Works 
dated January 2003 and the Woollahra DCP 2015 Chapter E2 – Stormwater and Flood Risk 
Management can be downloaded from Council’s website www.woollahra.nsw.gov.au 
Standard Condition: C49 

 
C.6 Swimming and Spa Pools – Child Resistant Barriers 

 
The Construction Certificate plans and specifications required by clause 139 of the 
Regulation must demonstrate compliance (by showing the proposed location of all child-
resistant barriers and the resuscitation sign) with the provisions of the Swimming Pools Act 
1992 and the Building Code of Australia. 
 
Approval is not granted for the modification of any boundary fencing beyond what is 
authorised by the stamped approved plans, as modified by any condition of consent or what 
is permitted to be carried out as ‘exempt development’ pursuant to State Environmental 
Planning Policy (Exempt and Complying Development Codes) 2008. 
 
Note:  A statement to the effect that isolation swimming pool fencing complying with AS1926 will be 

installed does not satisfy this condition.  The location of the required barriers and the sign must 
be detailed upon the Construction Certificate plans. 
Standard Condition: C55 (Autotext CC55) 

 
C.7 Swimming and Spa Pools – Backwash 
 

The Construction Certificate plans and specification required to be submitted pursuant to 
clause 139 of the Regulation must detail the connection of backwash to Sydney Waters 
sewer in compliance with clause 10.9 (Figure 10.2) of AS/NZS 3500.2.2:1996. 
 
Note:  The plans must show the location of Sydney Water’s sewer, the yard gully or any new 

connection to the sewer system including a detailed cross section of the connection complying 
with clause 10.9 (Figure 10.2) of AS/NZS 3500.2.2:1996. 

Note:  The discharge of backwash water to any stormwater system is water pollution and an offence 
under the Protection of the Environment Operations Act 1997.  The connection of any backwash 
pipe to any stormwater system is an offence under the Protection of the Environment 
Operations Act 1997.Standard Condition: C56 (Autotext CC56) 

http://www.sydneywater.com.au/SW/plumbing-building-developing/index.htm
http://www.woollahra.nsw.gov.au/
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D. Conditions which must be satisfied prior to the commencement of any development 
work 

 
D.1 Compliance with Building Code of Australia and insurance requirements under the 

Home Building Act 1989 
 
For the purposes of section 4.17(11) of the Act, the following conditions are prescribed in 
relation to a development consent for development that involves any building work:  
a) that the work must be carried out in accordance with the requirements of the Building 

Code of Australia, 
b) in the case of residential building work for which the Home Building Act 1989 requires 

there to be a contract of insurance in force in accordance with Part 6 of that Act, that 
such a contract of insurance is in force before any building work authorised to be 
carried out by the consent commences. 

 
This condition does not apply:  
a) to the extent to which an exemption is in force under the Home Building Regulation 

2004, or 
b) to the erection of a temporary building. 
 
In this condition, a reference to the BCA is a reference to that code as in force on the date 
the application for the relevant Construction Certificate is made. 
 
Note:  This condition must be satisfied prior to commencement of any work in relation to the contract of 

insurance under the Home Building Act 1989.  This condition also has effect during the carrying 
out of all building work with respect to compliance with the Building Code of Australia. 

Note:  All new guttering is to comply with the provisions of Part 3.5.2 of the Building Code of Australia. 
  Standard Condition: D1 (Autotext DD1) 
 
D.2 Works (Construction) Zone – Approval and Implementation 
 

A Works Zone may be required for this development.  The Principal Contractor or Owner can 
apply for a works zone. If the works zone is approved the Principal Contractor or Owner must 
pay all fees for this Works Zone before it can be installed. 
 
The Principal Contractor must pay all fees associated with the application and occupation 
and use of the road as a Works Zone.  All Works Zone signs must have been erected by 
Council to permit enforcement of the Works Zone by Council’s Rangers and NSW Police 
before commencement of any work.  Signs are not erected until full payment of works zone 
fees. 
 
Note:  The Principal Contractor or Owner must allow not less than four to six weeks (for routine 

applications) from the date of making an application to the Traffic Committee (Woollahra Local 
Traffic Committee) constituted under the clause 22 of the Transport Administration (General) 
Regulation 2000 to exercise those functions delegated by the Roads and Maritime Services 
under section 50 of the Transport Administration Act 1988. 

Note: The enforcement of the works zone is at the discretion of Council’s Rangers and the NSW 
Police Service.  The Principal Contractor must report any breach of the works zone to either 
Council or the NSW Police Service. 

  Standard Condition: D10 (Autotext DD10) 
 
D.3 Security Fencing, Hoarding (including ‘Creative Hoardings’) and Overhead Protection 
 

Security fencing must be provided around the perimeter of the development site, including 
any additional precautionary measures taken to prevent unauthorised entry to the site at all 
times during the demolition, excavation and construction period. Security fencing must be the 
equivalent 1.8m high chain wire as specified in AS 1725. 
 

http://www.legislation.nsw.gov.au/summarize/inforce/s/1/?xref=RecordType%3DACTTOC%20AND%20Year%3D1989%20AND%20Actno%3D147&nohits=y
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Type A Hoarding 
Where the development site adjoins a public thoroughfare, the common boundary between 
them must be fenced for its full length with a hoarding, unless the least horizontal distance 
between the common boundary and the nearest parts of the structure is greater than twice 
the height of the structure. The hoarding must be constructed of solid materials (chain wire or 
the like is not acceptable) to a height of not less than 1.8m adjacent to the thoroughfare. 

 

 
 

Type B Hoarding  
Where a development site adjoins a public thoroughfare with a footpath alongside the 
common boundary then, in addition to the hoarding required above, the footpath must be 
covered by an overhead protective structure and the facing facade protected by heavy-duty 
scaffolding, unless either: 
a) the vertical height above footpath level of the structure being demolished is less than 

4.0m; or 
b) the least horizontal distance between footpath and the nearest part of the structure is 

greater than half the height of the structure. 
 
The overhead structure must consist of a horizontal platform of solid construction and vertical 
supports, and the platform must: 
a) extend from the common boundary to 200mm from the edge of the carriageway for the 

full length of the boundary, 
b) have a clear height above the footpath of not less than 2.1m, 
c) terminate 200mm from the edge of the carriageway (clearance to be left to prevent 

impact from passing vehicles) with a continuous solid upstand projecting not less than 
0.5m above the platform surface, and 

d) together with its supports, be designed for a uniformly distributed live load of not less 
than 7 kPa. 

 

 
 

The Principal Contractor or Owner-builder must ensure that overhead protective structures 
are installed and maintained in accordance with the NSW “Code of Practice - Overhead 
Protective Structures 1995”.  This is code available at 
www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-
structures-Code-of-practice.pdf  
 

http://www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-structures-Code-of-practice.pdf
http://www.safework.nsw.gov.au/__data/assets/pdf_file/0008/52883/Overhead-protective-structures-Code-of-practice.pdf
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All Hoardings  
Security fencing, hoarding and overhead protective structure must not obstruct access to 
utilities services including but not limited to man holes, pits, stop valves, fire hydrants or the 
like. 
 
Hoardings on Public Land including ‘Creative Hoardings’ 
The Principal Contractor or Owner-builder must pay all fees associated with the application 
and occupation and use of the road (footway) for required hoarding or overhead protection.   
 
A creative hoarding (i.e. an approved artwork or historic image affixed to the hoarding) is 
required if the hoarding meets the criteria in Council’s Creative Hoardings Policy (adopted 
March 2020). The cost of printing and affixing the creative hoarding is the responsibility of the 
Principal Contractor or Owner-builder. The Creative Hoardings Policy can be downloaded 
from Council’s website www.woollahra.nsw.gov.au 
 
Note: The Principal Contractor or Owner must allow not less than two (2) weeks from the date of 

making a hoarding application for determination. Any approval for a hoarding or overhead 
protection under the Roads Act 1993 will be subject to its own conditions and fees. 

Note: Council seeks to increase public art in the public domain by requiring artwork or historic images 
on hoardings located on public land. Under the Creative Hoardings Policy an application for a 
hoarding proposed on public land will require an approved artwork or historic image affixed to 
the hoarding if the hoarding meets the criteria in section 3 of the Policy: 
A. Hoardings proposed on land zoned B2 Local Centre, or B4 Mixed Use, or SP2 

Infrastructure under Woollahra Local Environmental Plan 2014 AND erected for 8 weeks 
or more  
OR 

B. Hoardings proposed on land located along a State classified road (regardless of the 
zone) AND erected for 8 weeks or more  
OR 

C. Hoardings proposed in any other location than that referred to in A. and B. above AND 
erected for 12 weeks or more, except where: 
i. the capital investment value of the work to which the hoarding relates is less than $1 

million 
OR 
ii. the land is zoned R2 Low Density Residential 
OR 
iii. the land is zoned R3 Medium Density Residential and the hoarding located in a lane 

or street that does not have through traffic (eg a cul-de-sac or no through road). 
 
Artwork and historic images for the hoardings are assessed and approved in accordance with 
the Creative Hoardings Policy. Details of the artwork or images proposed to be affixed to the 
hoardings must be submitted with Council’s form “Application for a permit to use a footpath for 
the erection of a hoarding/scaffolding”.  
The Creative Hoardings Policy can be downloaded from www.woollahra.nsw.gov.au or for more 
information contact Council’s Cultural Development Team. 

  Standard Condition: D11 (Autotext DD11) 
 

D.4 Site Signs 
 

The Principal Contractor or Owner-builder must ensure that the sign/s required by clauses 
98A and 227A of the Regulation is/are erected and maintained at all times. 
 
Clause 98A of the Regulation provides: 
Erection of signs 
• For the purposes of section 4.17(11) of the Act, the requirements of subclauses (2) and (3) are 

prescribed as conditions of a development consent for development that involves any building 
work, subdivision work or demolition work. 

• A sign must be erected in a prominent position on any site on which building work, subdivision 
`work or demolition work is being carried out:  
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a. showing the name, address and telephone number of the Principal Certifier for the work, 
and 

b. showing the name of the principal contractor (if any) for any building work and a 
telephone number on which that person may be contacted outside working hours, and 

c. stating that unauthorised entry to the work site is prohibited. 
• Any such sign is to be maintained while the building work, subdivision work or demolition work is 

being carried out, but must be removed when the work has been completed. 
• This clause does not apply in relation to building work, subdivision work or demolition work that 

is carried out inside an existing building that does not affect the external walls of the building. 
• This clause does not apply in relation to Crown building work that is certified, in accordance with 

section 6.28 of the Act, to comply with the Building Code of Australia. 
 
 Clause 227A of the Regulation provides: 
 Signs on development sites 

If there is a person who is the Principal Certifier or the Principal Contractor for any building work, 
subdivision work or demolition work authorised to be carried out on a site by a development consent or 
complying development certificate: 
• Each such person MUST ensure that a rigid and durable sign showing the person’s identifying 

particulars so that they can be read easily by anyone in any public road or other public place 
adjacent to the site is erected in a prominent position on the site before the commencement of 
work, and is maintained on the site at all times while this clause applies until the work has been 
carried out. 

 
Note:  Clause 227A imposes a penalty exceeding $1,000 if these requirements are not complied with. 
Note:  If Council is appointed as the Principal Certifier it will provide the sign to the Principal Contractor 

or Owner-builder who must ensure that the sign is erected and maintained as required by 
clause 98A and clause 227A of the Regulation. 

  Standard Condition: D12 (Autotext DD12) 
 

D.5 Toilet Facilities 
 

Toilet facilities are to be provided, at or in the vicinity of the work site on which work involved 
in the erection or demolition of a building is being carried out, at the rate of one toilet for 
every 20 persons or part of 20 persons employed at the site.  
 
Each toilet provided: 
a) must be a standard flushing toilet, and 
b) must be connected to a public sewer, or 
c) if connection to a public sewer is not practicable, to an accredited sewage 

management facility approved by the Council, or 
d) if connection to a public sewer or an accredited sewage management facility is not 

practicable, to some other sewage management facility approved by the Council. 
 
The provision of toilet facilities in accordance with this condition must be completed before 
any other work is commenced. 
 
In this condition: 
accredited sewage management facility means a sewage management facility to which Division 4A 
of Part 3 of the Local Government (Approvals) Regulation 1993 applies, being a sewage management 
facility that is installed or constructed to a design or plan the subject of a certificate of accreditation 
referred to in clause 95B of the Local Government (Approvals) Regulation 1993. 
approved by the Council means the subject of an approval in force under Division 1 of Part 3 of the 
Local Government (Approvals) Regulation 1993. 
public sewer has the same meaning as it has in the Local Government (Approvals) Regulation 1993. 
sewage management facility has the same meaning as it has in the Local Government (Approvals) 
Regulation 1993. 
 
Note: This condition does not set aside the requirement to comply with SafeWork NSW requirements. 

  Standard Condition: D13 (Autotext DD13) 
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D.6 Erosion and Sediment Controls – Installation 
 

The Principal Contractor or Owner-builder must install and maintain water pollution, erosion 
and sedimentation controls in accordance with:  
a) The Soil and Water Management Plan if required under this consent;  
b) “Do it Right On Site, Soil and Water Management for the Construction Industry” 

published by the Southern Sydney Regional Organisation of Councils, 2001; and  
c) “Managing Urban Stormwater - Soils and Construction” 2004 published by the NSW 

Government (The Blue Book). 
 
Where there is any conflict The Blue Book takes precedence. 
 
Note:  The International Erosion Control Association – Australasia (www.austieca.com.au/) lists 

consultant experts who can assist in ensuring compliance with this condition.  Where Soil and 
Water Management Plan is required for larger projects it is recommended that this be produced 
by a member of the International Erosion Control Association – Australasia. 

Note:  The “Do it Right On Site, Soil and Water Management for the Construction Industry” publication 
can be downloaded from www.woollahra.nsw.gov.au and The Blue Book is available at 
www.environment.nsw.gov.au/stormwater/publications.htm 

Note:  A failure to comply with this condition may result in penalty infringement notices, prosecution, 
notices and orders under the Act and/or the Protection of the Environment Operations Act 1997 
without any further warning.  It is a criminal offence to cause, permit or allow pollution. 

Note:  Section 257 of the Protection of the Environment Operations Act 1997 provides inter alia that 
“the occupier of premises at or from which any pollution occurs is taken to have caused the 
pollution”  

 
Warning: Irrespective of this condition any person occupying the site may be subject to proceedings 

under the Protection of the Environment Operations Act 1997 where pollution is caused, 
permitted or allowed as the result of their occupation of the land being developed. 

 Standard Condition: D14 (Autotext DD14) 
 
D.7 Building - Construction Certificate, Appointment of Principal Certifier, Appointment of 

Principal Contractor and Notice of Commencement (Part 6, Division 6.3 of the Act) 
 

The erection of the building in accordance with this development consent must not be 
commenced until:  
a) A Construction Certificate for the building work has been issued by the consent 

authority, the Council (if the Council is not the consent authority) or an accredited 
Certifier, and 

b) The person having the benefit of the development consent has:  
• appointed a Principal Certifier for the building work, and 
• notified the Principal Certifier that the person will carry out the building work as an 

Owner-builder, if that is the case, and 
c) The Principal Certifier has, no later than 2 days before the building work commences:  

• notified the consent authority and the Council (if the Council is not the consent 
authority) of his or her appointment, and 

• notified the person having the benefit of the development consent of any critical 
stage inspections and other inspections that are to be carried out in respect of the 
building work, and 

d) The person having the benefit of the development consent, if not carrying out the work 
as an Owner-builder, has:  
• appointed a Principal Contractor for the building work who must be the holder of 

a contractor licence if any residential building work is involved, and 
• notified the Principal Certifier of any such appointment, and 
• unless that person is the Principal Contractor, notified the Principal Contractor of 

any critical stage inspections and other inspections that are to be carried out in 
respect of the building work, and 

http://www.austieca.com.au/
http://www.woollahra.nsw.gov.au/
http://www.environment.nsw.gov.au/stormwater/publications.htm
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• given at least 2 days’ notice to the Council of the person’s intention to commence 
the erection of the building.  

 
Note: building has the same meaning as in section 1.4 of the Act and includes part of a building and 

any structure or part of a structure. 
Note:  new building has the same meaning as in section 6.1 of the Act and includes an altered portion 

of, or an extension to, an existing building. 
Note:  The commencement of demolition works associated with an altered portion of, or an extension 

to, an existing building is considered to be the commencement of building work requiring 
compliance with section 6.6(2) of the Act (including the need for a Construction Certificate) prior 
to any demolition work. See: Over our Dead Body Society Inc v Byron Bay Community 
Association Inc [2001] NSWLEC 125. 

Note:  Construction Certificate Application, PC Service Agreement and Notice of Commencement 
forms can be downloaded from Council’s website www.woollahra.nsw.gov.au 

Note:  It is an offence for any person to carry out the erection of a building in breach of this condition 
and in breach of section 6.6(2) of the Act. 

 Standard Condition: D15 (Autotext DD15) 
 

D.8 Notification of Home Building Act 1989 requirements 
 

a) For the purposes of section 4.17(11) of the Act, the requirements of this condition are 
prescribed as conditions of a development consent for development that involves any 
residential building work within the meaning of the Home Building Act 1989. 

b) Residential building work within the meaning of the Home Building Act 1989 must not 
be carried out unless the Principal Certifier for the development to which the work 
relates (not being the Council) has given the Council written notice of the following 
information:  
• In the case of work for which a Principal Contractor is required to be appointed:  

- the name and licence number of the Principal Contractor, and 
- the name of the insurer by which the work is insured under Part 6 of that 

Act, 
• In the case of work to be done by an Owner-builder:  

- the name of the Owner-builder, and 
- if the Owner-builder is required to hold an Owner-builder permit under that 

Act, the number of the Owner-builder permit. 
c) If arrangements for doing the residential building work are changed while the work is in 

progress so that the information notified under subclause (2) becomes out of date, 
further work must not be carried out unless the Principal Certifier for the development 
to which the work relates (not being the Council) has given the Council written notice of 
the updated information. 

d) This clause does not apply in relation to Crown building work that is certified, in 
accordance with section 6.28 of the Act, to comply with the Building Code of Australia. 

  Standard Condition: D17 (Autotext DD17) 
 
E. Conditions which must be satisfied during any development work 
 
E.1 Compliance with BCA and Insurance Requirements under the Home Building Act 1989 
 

For the purposes of section 4.17(11) of the Act, the following condition is prescribed in 
relation to a development consent for development that involves any building work:  
a) that the work must be carried out in accordance with the requirements of the Building 

Code of Australia (BCA), 
b) in the case of residential building work for which the Home Building Act 1989 requires 

there to be a contract of insurance in force in accordance with Part 6 of that Act, that 
such a contract of insurance is in force before any building work authorised to be 
carried out by the consent commences. 

 
  

http://www.woollahra.nsw.gov.au/
http://www.legislation.nsw.gov.au/summarize/inforce/s/1/?xref=RecordType%3DACTTOC%20AND%20Year%3D1989%20AND%20Actno%3D147&nohits=y
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This condition does not apply:  
a) to the extent to which an exemption is in force under clause 187 or 188, subject to the 

terms of any condition or requirement referred to in clause 187 (6) or 188 (4) of the 
Regulation, or 

b) to the erection of a temporary building. 
 
In this clause, a reference to the BCA is a reference to that Code as in force on the date the 
application for the relevant Construction Certificate is made. 
 
Note:  All new guttering is to comply with the provisions of Part 3.5.2 of the Building Code of Australia. 

  Standard Condition: E1 (Autotext EE1) 
 
E.2 Compliance with Australian Standard for Demolition 

 
Demolition of buildings and structures must comply with Australian Standard AS 2601—
2001: The Demolition of Structures. 

 Standard Condition: E2 (Autotext EE2) 
 
E.3 Requirement to Notify about New Evidence 
 

Any new information which comes to light during remediation, demolition or construction 
works which has the potential to alter previous conclusions about site contamination, 
heritage significance, threatened species or other relevant matters must be immediately 
notified to Council and the Principal Certifier. 

 Standard Condition: E4 (Autotext EE4) 
 
E.4 Critical Stage Inspections 

 
Critical stage inspections must be called for by the Principal Contractor or Owner-builder as 
required by the Principal Certifier, any PC service agreement, the Act and the Regulation. 
 
Work must not proceed beyond each critical stage until the Principal Certifier is satisfied that 
work is proceeding in accordance with this consent, the Construction Certificate(s) and the 
Act. 
 
Critical stage inspections means the inspections prescribed by the Regulations for the 
purposes of section 6.5 of the Act or as required by the Principal Certifier and any PC 
Service Agreement. 
 
Note:  The PC may require inspections beyond mandatory critical stage inspections in order that the 

PC be satisfied that work is proceeding in accordance with this consent. 
Note:  The PC may, in addition to inspections, require the submission of Compliance Certificates, 

survey reports or evidence of suitability in accordance with Part A2.2 of the BCA in relation to 
any matter relevant to the development. 

  Standard Condition: E5 (Autotext EE5) 
 
E.5 Hours of Work –Amenity of the Neighbourhood 

 
a) No work must take place on any Sunday or public holiday. 
b) No work must take place before 7am or after 5pm any weekday. 
c) No work must take place before 7am or after 1pm any Saturday.  
d) The following work must not take place before 9am or after 4pm any weekday, or 

before 9am or after 1pm any Saturday or at any time on a Sunday or public holiday: 
  (i) piling,  
  (ii) piering, 
  (iii) rock or concrete cutting, boring or drilling, 
  (iv) rock breaking, 
  (v) rock sawing, 
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  (vi) jack hammering, or  
  (vii) machine excavation. 
e) No loading or unloading of material or equipment associated with the activities listed in 

part d) above must take place before 9am or after 4pm any weekday, or before 9am or 
after 1pm any Saturday or at any time on a Sunday or public holiday.  

f) No operation of any equipment associated with the activities listed in part d) above 
must take place before 9am or after 4pm any weekday, or before 9am or after 1pm any 
Saturday or at any time on a Sunday or public holiday.  

g) No rock excavation being cutting, boring, drilling, breaking, sawing , jack hammering or 
bulk excavation of rock, must occur without a 15 minute break every hour. 

 
This condition has been imposed to mitigate the impact of work upon the amenity of the 
neighbourhood.  Impact of work includes, but is not limited to, noise, vibration, dust, odour, 
traffic and parking impacts. 
 
Note:  The use of noise and vibration generating plant and equipment and vehicular traffic, including 

trucks in particular, significantly degrade the amenity of neighbourhoods and more onerous 
restrictions apply to these activities.  This more invasive work generally occurs during the 
foundation and bulk excavation stages of development.  If you are in doubt as to whether or not 
a particular activity is considered to be subject to the more onerous requirement (9am to 4pm 
weekdays and 9am to 1pm Saturdays) please consult with Council. 

Note:  Each and every breach of this condition by any person may be subject to a separate penalty 
infringement notice or prosecution. 

Note:  The delivery and removal of plant, equipment and machinery associated with wide loads subject 
to RMS and NSW Police restrictions on their movement outside the approved hours of work will 
be considered on a case by case basis. 

Note:  Compliance with these hours of work does not affect the rights of any person to seek a remedy 
to offensive noise as defined by the Protection of the Environment Operations Act 1997, the 
Protection of the Environment Operations (Noise Control) Regulation 2017. 

Note:  NSW EPA Noise Guide is available at www.epa.nsw.gov.au/noise/nglg.htm  
  Standard Condition: E6 (Autotext EE6) 
 
E.6 Public Footpaths – Safety, Access and Maintenance 

 
The Principal Contractor or Owner-builder and any other person acting with the benefit of this 
consent must: 
a) Not erect or maintain any gate or fence swing out or encroaching upon the road or the 

footway. 
b) Not use the road or footway for the storage of any article, material, matter, waste or 

thing. 
c) Not use the road or footway for any work. 
d) Keep the road and footway in good repair free of any trip hazard or obstruction. 
e) Not stand any plant and equipment upon the road or footway. 
f) Provide a clear safe pedestrian route a minimum of 1.5m wide. 
g) Protect heritage listed street name inlays in the footpath which are not to be removed 

or damaged during development. 
 
This condition does not apply to the extent that a permit or approval exists under the section 
148B of the Road Transport Act 2013, section 138 of the Roads Act 1993 or section 68 of the 
Local Government Act 1993 except that at all time compliance is required with: 
a) Australian Standard AS 1742 (Set): Manual of uniform traffic control devices and all 

relevant parts of this set of standards. 
b) Australian Road Rules. 
 
Note: Section 73 of the Road Transport (Safety and Traffic Management) Act 1999 allows the NSW 

Police to close any road or road related area to traffic during any temporary obstruction or 
danger to traffic or for any temporary purpose.   

  

http://www.epa.nsw.gov.au/noise/nglg.htm
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Note: Section 138 of the Roads Act 1993 provides that a person must not:  
• erect a structure or carry out a work in, on or over a public road, or 
• dig up or disturb the surface of a public road, or 
• remove or interfere with a structure, work or tree on a public road, or 
• pump water into a public road from any land adjoining the road, or 
• connect a road (whether public or private) to a classified road, 

otherwise than with the consent of the appropriate roads authority.  
Note: Section 68 of the Local Government Act 1993 provides that a person may carry out certain 

activities only with the prior approval of the Council including: 
• Part C Management of waste: 

a. For fee or reward, transport waste over or under a public place 
b.  Place waste in a public place 
c.  Place a waste storage container in a public place. 

• Part E Public roads:  
a. Swing or hoist goods across or over any part of a public road by means of a lift, hoist 

or tackle projecting over the footway 
b. Expose or allow to be exposed (whether for sale or otherwise) any article in or on or 

so as to overhang any part of the road or outside a shop window or doorway abutting 
the road, or hang an article beneath an awning over the road. 

 Standard Condition: E7 (Autotext EE7) 
 
E.7 Maintenance of Environmental Controls 
 

The Principal Contractor or Owner-builder must ensure that the following monitoring, 
measures and controls are maintained: 
a) erosion and sediment controls,  
b) dust controls,  
c) dewatering discharges,  
d) noise controls, 
e) vibration monitoring and controls, 
f) ablutions. 
 Standard Condition: E11 

 
E.8 Support of Adjoining Land and Buildings 
 

A person must not to do anything on or in relation to the site (the supporting land) that 
removes the support provided by the supporting land to any other land (the supported land) 
or building (the supported building).  
 
For the purposes of this condition, supporting land includes the natural surface of the site, 
the subsoil of the site, any water beneath the site, and any part of the site that has been 
reclaimed. 
 
Note:  This condition does not authorise any trespass or encroachment upon any adjoining or 

supported land or building whether private or public.  Where any underpinning, shoring, soil 
anchoring (temporary or permanent) or the like is considered necessary upon any adjoining or 
supported land by any person the Principal Contractor or Owner-builder must obtain: 
a. the consent of the owners of such adjoining or supported land to trespass or encroach, or 
b. an access order under the Access to Neighbouring Land Act 2000, or 
c. an easement under section 88K of the Conveyancing Act 1919, or 
d. an easement under section 40 of the Land and Environment Court Act 1979 as 
appropriate. 

Note:  Section 177 of the Conveyancing Act 1919 creates a statutory duty of care in relation to support 
of land. Accordingly, a person has a duty of care not to do anything on or in relation to land 
being developed (the supporting land) that removes the support provided by the supporting land 
to any other adjoining land (the supported land). 
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Note:  Clause 20 of the Roads Regulation 2008 prohibits excavation in the vicinity of roads as follows: 
“Excavations adjacent to road - A person must not excavate land in the vicinity of a road if the 
excavation is capable of causing damage to the road (such as by way of subsidence) or to any 
work or structure on the road.”  Separate approval is required under the Roads Act 1993 for any 
underpinning, shoring, soil anchoring (temporary)) or the like within or under any road.  Council 
will not give approval to permanent underpinning, shoring, soil anchoring within or under any 
road. 

Note:  The encroachment of work or the like is a civil matter of trespass or encroachment and Council 
does not adjudicate or regulate such trespasses or encroachments except in relation to 
encroachments upon any road, public place, Crown land under Council’s care control or 
management, or any community or operational land as defined by the Local Government Act 
1993. 

  Standard Condition: E13 (Autotext EE13) 
 

E.9 Erosion and Sediment Controls – Maintenance 
 

The Principal Contractor or Owner-builder must maintain water pollution, erosion and 
sedimentation controls in accordance with:  
a) the Soil and Water Management Plan required under this consent, 
b) “Do it Right On Site, Soil and Water Management for the Construction Industry” 

published by the Southern Sydney Regional Organisation of Councils, 2001, and  
c) “Managing Urban Stormwater - Soils and Construction” 2004 published by the NSW 

Government (The Blue Book). 
 

Where there is any conflict The Blue Book takes precedence. 

 
 
Note:  A failure to comply with this condition may result in penalty infringement notices, prosecution, 

notices and orders under the Act and/or the Protection of the Environment Operations Act 1997 
without any further warning.  It is a criminal offence to cause, permit or allow pollution. 

Note:  Section 257 of the Protection of the Environment Operations Act 1997 provides that “the 
occupier of premises at or from which any pollution occurs is taken to have caused the 
pollution”. 

 
Warning: Irrespective of this condition any person occupying the site may be subject to proceedings 

under the Protection of the Environment Operations Act 1997 where pollution is caused, 
permitted or allowed as the result of the occupation of the land being developed whether or 
not they actually cause the pollution. 

 Standard Condition: E15 (Autotext EE15) 
 
 
E.10 Disposal of Site Water During Construction 

 
The Principal Contractor or Owner-builder must ensure: 
a) Prior to pumping any water into the road or public stormwater system that approval is 

obtained from Council under section 138(1)(d) of the Roads Act 1993. 
b) That water pollution, as defined by the Protection of the Environment Operations Act 

1997, does not occur as the result of the discharge to the road, public stormwater 
system or other place or any site water. 
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c) That stormwater from any roof or other impervious areas is linked, via temporary 
downpipes and stormwater pipes, to a Council approved stormwater disposal system 
immediately upon completion of the roof installation or work creating other impervious 
areas.  

 
Note:  This condition has been imposed to ensure that adjoining and neighbouring land is not 

adversely affected by unreasonable overland flows of stormwater and that site water does not 
concentrate water such that they cause erosion and water pollution. 

  Standard Condition: E17 (Autotext EE17) 
 
E.11 Check Surveys - boundary location, building location, building height, stormwater 

drainage system and flood protection measures relative to Australian Height Datum 
 

The Principal Contractor or Owner-builder must ensure that a registered surveyor carries out 
check surveys and provides survey certificates confirming the location of the building(s), 
ancillary works, flood protection works and the stormwater drainage system relative to the 
boundaries of the site and that the height of buildings, ancillary works, flood protection works 
and the stormwater drainage system relative to Australian Height Datum complies with this 
consent at the following critical stages. 
 
The Principal Contractor or Owner-builder must ensure that work must not proceed beyond 
each of the following critical stages until compliance has been demonstrated to the Principal 
Certifier’s satisfaction: 
a) Upon the completion of foundation walls prior to the laying of any floor or the pouring of 

any floor slab and generally at damp proof course level. 
b) Upon the completion of formwork for floor slabs prior to the laying of any floor or the 

pouring of any concrete and generally at each storey. 
c) Upon the completion of formwork or framework for the roof(s) prior to the laying of any 

roofing or the pouring of any concrete roof. 
d) Upon the completion of formwork and steel fixing prior to pouring of any concrete for 

any ancillary structure, flood protection work, swimming pool or spa pool or the like. 
e) Upon the completion of formwork and steel fixing prior to pouring of any concrete for 

driveways showing transitions and crest thresholds confirming that driveway levels 
match Council approved driveway crossing levels and minimum flood  levels. 

f) Stormwater drainage Systems prior to back filling over pipes confirming location, height 
and capacity of works. 

g) Flood protection measures are in place confirming location, height and capacity. 
 
Note: This condition has been imposed to ensure that development occurs in the location and at the 

height approved under this consent.  This is critical to ensure that building are constructed to 
minimum heights for flood protection and maximum heights to protect views and the amenity of 
neighbours. 

  Standard Condition: E20 (Autotext EE20) 
 

E.12 Placement and Use of Skip Bins 
 

The Principal Contractor or Owner-builder must ensure that all waste storage containers, 
including but not limited to skip bins, must be stored within the site unless: 
 
a) Activity Approval has been issued by Council under section 68 of the Local 

Government Act 1993 to place the waste storage container in a public place; and 
b) where located on the road it is located only in a positions where a vehicle may lawfully 

park in accordance with the Australian Road Rules. 
 
Note:  Waste storage containers must not be located on the footpath without a site specific activity 

approval.  Where such site specific activity approval is granted a 1.5m wide clear path of travel 
is maintained free of any trip hazards. 

  Standard Condition: E21 (Autotext EE21) 
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E.13 Prohibition of Burning 
 

There must be no burning of any waste or other materials.  The burning of copper chrome 
arsenate (CCA) or pentachlorophenol (PCP) treated timber is prohibited in all parts of NSW.  
All burning is prohibited in the Woollahra local government area. 
 
Note:  Pursuant to the Protection of the Environment Operations (Clean Air) Regulation 2010 all 

burning (including burning of vegetation and domestic waste) is prohibited except with approval.  
No approval is granted under this consent for any burning. 

 Standard Condition: E22 (Autotext EE22) 
 
E.14 Dust Mitigation 
 

Dust mitigation must be implemented in accordance with “Dust Control - Do it right on site” 
published by the Southern Sydney Regional Organisation of Councils. 
 
This generally requires: 
a) Dust screens to all hoardings and site fences.  
b) All stockpiles or loose materials to be covered when not being used. 
c) All equipment, where capable, being fitted with dust catchers. 
d) All loose materials being placed bags before placing into waste or skip bins. 
e) All waste and skip bins being kept covered when not being filled or emptied. 
f) The surface of excavation work being kept wet to minimise dust.  
g) Landscaping incorporating trees, dense shrubs and grass being implemented as soon 

as practically possible to minimise dust.  
 
Note:  “Dust Control - Do it right on site” can be downloaded from Council’s website 

www.woollahra.nsw.gov.au or obtained from Council’s office. 
Note: Special precautions must be taken when removing asbestos or lead materials from 

development sites.  Additional information can be obtained from www.safework.nsw.gov.au 
and www.epa.nsw.gov.au.  Other specific conditions and advice may apply. 

Note: Demolition and construction activities may affect local air quality and contribute to urban air 
pollution. The causes are dust, smoke and fumes coming from equipment or activities, and 
airborne chemicals when spraying for pest management. Precautions must be taken to prevent 
air pollution. 

  Standard Condition: E23 (Autotext EE23) 
 
E.15 Swimming and Spa Pools – Temporary Child Resistant Barriers and other Matters 
 

Temporary child-resistant barriers must be installed in compliance with the Swimming Pools 
Act 1992 and Building Code of Australia where any swimming pool or spa pool, as defined by 
the Swimming Pools Act 1992, contains more than 300mm in depth of water at any time.   
 
Permanent child-resistant barriers must be installed in compliance with the Swimming Pools 
Act 1992 and the Building Code of Australia as soon as practical. 
 
Backwash and any temporary dewatering from any swimming pool or spa pool as defined by 
the Swimming Pools Act 1992 must be discharged to the sewer in compliance with clause 
10.9 (Figure 10.2) of AS/NZS 3500.2.2:1996. 
 
Note:  This condition does not prevent Council from issuing an order pursuant to section 23 of the 

Swimming Pool Act 1992 or taking such further action as necessary for a breach of this 
condition or the Swimming Pools Act 1992. 

  Standard Condition: E26 
 
E.16 Site Waste Minimisation and Management – Demolition  

 
In order to maximise resource recovery and minimise residual waste from demolition 
activities: 

http://www.woollahra.nsw.gov.au/
http://www.safework.nsw.gov.au/
http://www.epa.nsw.gov.au/
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a) the provisions of the Site Waste Minimisation and Management Plan (SWMMP) are to 
be implemented at all times during the course of the work, 

b) an area is to be allocated for the storage of materials for use, recycling and disposal 
(giving consideration to slope, drainage, location of waterways, stormwater outlets, 
vegetation and access and handling requirements), 

c) provide separate collection bins and/or areas for the storage of residual waste, 
d) clearly ‘signpost’ the purpose and content of the bins and/or storage areas, 
e) implement measures to prevent damage by the elements, odour, health risks and 

windborne litter, and  
f) minimise site disturbance, limiting unnecessary excavation. 
 
When implementing the SWMMP the Applicant must ensure: 
a) footpaths, public reserves and street gutters are not used as places to store demolition 

waste or materials of any kind without Council approval, 
b) any material moved offsite is transported in accordance with the requirements of the 

Protection of the Environment Operations Act 1997, 
c) waste is only transported to a place that can lawfully be used as a waste facility, 
d) generation, storage, treatment and disposal of hazardous waste and special waste 

(including asbestos) is conducted in accordance with relevant waste legislation 
administered by the NSW Environment Protection Authority, and relevant occupational 
health and safety legislation administered by SafeWork NSW, and  

e) evidence such as weighbridge dockets and invoices for waste disposal or recycling 
services are retained. 

 
Note:  Materials that have an existing reuse or recycling market should not be disposed of in a 

land fill. Reuse and recycling opportunities are decreased when asbestos is not carefully 
removed and segregated from other waste streams. 
Standard Condition: E31 (Autotext EE31) 

 
E.17 Site Waste Minimisation and Management – Construction  

 
In order to maximise resource recovery and minimise residual waste from construction 
activities: 
a) the provisions of the Site Waste Minimisation and Management Plan (SWMMP) are to 

be implemented at all times during the course of the work, 
b) arrange for the delivery of materials so that materials are delivered ‘as needed’ to 

prevent the degradation of materials through weathering and moisture damage, 
c) consider organising to return excess materials to the supplier or manufacturer, 
d) allocate an area for the storage of materials for use, recycling and disposal 

(considering slope, drainage, location of waterways, stormwater outlets and 
vegetation), 

e) clearly ‘signpost’ the purpose and content of the storage areas, 
f) arrange contractors for the transport, processing and disposal of waste and recycling 

and ensure that all contractors are aware of the legal requirements for disposing of 
waste, 

g) promote separate collection bins or areas for the storage of residual waste, 
h) implement measures to prevent damage by the elements, odour and health risks, and 

windborne litter, 
i) minimise site disturbance and limit unnecessary excavation,  
j) ensure that all waste is transported to a place that can lawfully be used as a waste 

facility, and  
k) retain all records demonstrating lawful disposal of waste and keep them readily 

accessible for inspection by regulatory authorities such as Council, the NSW EPA or 
SafeWork NSW. 
Standard Condition: E32 (Autotext EE32) 
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E.18 Asbestos Removal 
 

All asbestos removal work must be carried out safely according to NSW work health and 
safety legislation. 
 
Where hazardous material, including bonded or friable asbestos has been identified in 
accordance with the conditions in Section B above, and such material must be demolished, 
disturbed and subsequently removed, all such works must comply with the following criteria: 
a) Be undertaken by contractors who hold a current SafeWork NSW “demolition licence” 

and a current SafeWork NSW “Class A licence” for friable asbestos removal.  
b) Be carried out in accordance with the relevant SafeWork NSW codes of practice. 
c) No asbestos products may be reused on the site. 
d) No asbestos laden skip or bins shall be left in any public place. 
 
Note: This condition is imposed to protect the health and safety of persons working on the site and the 

public 
Standard Condition: E39 
 

E.19 Classification of Hazardous Waste 
 

Prior to the exportation of hazardous waste (including hazardous fill or soil) from the site, the 
waste materials must be classified in accordance with the provision of the Protection of the 
Environment Operations Act 1997 and the NSW EPA Waste Classification Guidelines, Part1: 
Classifying Waste, 2014. 
 
Note: This condition is imposed to ensure that where hazardous waste will be removed from a site an 

asbestos licensed contractor can definitively determine where the waste may be legally taken 
for disposal. 
Standard Condition: E40 

 
E.20 Disposal of Asbestos and Hazardous Waste 
 

Asbestos and hazardous waste, once classified in accordance with the hazardous waste 
classification condition above must only be transported to waste facilities licensed to accept 
asbestos and appropriate classifications of hazardous waste. 
 
Note: This condition is imposed to ensure that asbestos and other hazardous waste is disposed of 

lawfully under the Protection of the Environment Operations Act 1997 and relevant NSW EPA 
requirements. 
Standard Condition: E41 

 
E.21 Asbestos Removal Signage 

 
Standard commercially manufactured signs containing the words "DANGER ASBESTOS 
REMOVAL IN PROGRESS" measuring not less than 400mm x 300mm are to be erected in 
prominent visible positions on the site when asbestos is being removed. 
 
Note: This condition is imposed to ensure awareness of any hazard to the health and safety of 

persons working on the site and public. 
Standard Condition: E42 

 
E.22 Notification of Asbestos Removal 

 
In addition to the requirements for licensed asbestos removalists to give written notice to 
SafeWork NSW all adjoining properties and those opposite the development site must be 
notified in writing of the dates and times when asbestos removal is to be conducted.   
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The notification is to identify the licensed asbestos removal contractor and include a contact 
person for the site together with telephone and facsimile numbers and email addresses. 
 
Note: This condition has been imposed to ensure that local residents are informed and have adequate 

communication facilitated for incidents of asbestos removal. 
Standard Condition: E43 
 

F. Conditions which must be satisfied prior to any occupation or use of the building (Part 
6 of the Act and Part 8 Division 3 of the Regulation)  

 
F.1 Occupation Certificate (section 6.9 of the Act) 
 

A person must not commence occupation or use of the whole or any part of a new building 
(within the meaning of section 6.10 of the Act) unless an Occupation Certificate has been 
issued in relation to the building or part. 
 
Note:  New building includes an altered portion of, or an extension to, an existing building. 

  Standard Condition: F1 (Autotext FF1) 
 
F.2 Commissioning and Certification of Systems and Works 
 

The Principal Contractor or Owner-builder must submit to the satisfaction of the Principal 
Certifier works-as-executed (WAE) plans, Compliance Certificates and evidence of suitability 
in accordance with Part A2.2 of the BCA confirming that the works, as executed and as 
detailed, comply with the requirement of this consent, the Act, the Regulations, any relevant 
construction certificate, the BCA and relevant Australian Standards. 
 
Works-as-executed plans, Compliance Certificates and evidence of suitability in accordance 
with Part A2.2 of the BCA must include but may not be limited to: 
a) All stormwater drainage and storage systems. 
b) All mechanical ventilation systems. 
c) All hydraulic systems. 
d) All structural work. 
e) All acoustic attenuation work. 
f) All waterproofing. 
g) Such further matters as the Principal Certifier may require. 
 
Note:  This condition has been imposed to ensure that systems and works as completed meet 

development standards as defined by the Act, comply with the BCA, comply with this consent 
and so that a public record of works as execute is maintained. 

Note:  The PC may require any number of WAE plans, certificates, or other evidence of suitability as 
necessary to confirm compliance with the Act, Regulation, development standards, BCA, and 
relevant Australia Standards.  As a minimum WAE plans and certification is required for 
stormwater drainage and detention, mechanical ventilation work, hydraulic services (including 
but not limited to fire services). 

Note:  The PC must submit to Council, with any Occupation Certificate, copies of WAE plans, 
Compliance Certificates and evidence of suitability in accordance with Part A2.2 of the BCA 
upon which the PC has relied in issuing any Occupation Certificate. 

  Standard Condition: F7 (Autotext FF7) 
 
F.3 Swimming and Spa Pools – Permanent Child Resistant Barriers and other Matters 
 

Prior to filling any swimming pool, as defined by the Swimming Pools Act 1992: 
a) Permanent child-resistant barriers must be installed in compliance with the Swimming 

Pools Act 1992 and the Building Code of Australia. 
b) The swimming pool must be registered in accordance with section 30B of the 

Swimming Pools Act 1992 on the NSW Government Swimming Pool Register. 
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c) The Principal Contractor or Owner must either obtain a certificate of compliance issued 
pursuant to section 22D of the Swimming Pools Act 1992 or an appropriate Occupation 
Certificate authorising use of the swimming pool. 

d) Public pools must comply with the NSW Health Public Swimming Pool and Spa Pool 
Guidelines in force at that time and private pools are encouraged to comply with the 
same standards as applicable. 

e) Water recirculation and filtration systems must be installed in compliance with AS 
1926.3-2010: Swimming pool safety - Water recirculation systems. 

 
Backwash must be discharged to the sewer in compliance with clause 10.9 (Figure 10.2) of 
AS/NZS 3500.2.2:1996. 
 
Water recirculation and filtration systems must be connected to the electricity supply by a 
timer that limits the systems operation such that it does not operate before 8 am or after 8 
pm on any Sunday or public holiday or before 7 am or after 8 pm on any other day. 
 
Note:  NSW Health guidelines and fact sheets are available at 

www.health.nsw.gov.au/environment/publicpools/Pages/default.aspx 
  Standard Condition: F13 (Autotext FF13) 
 
G. Conditions which must be satisfied prior to the issue of any Subdivision Certificate 
 
 Nil.  
 
H. Conditions which must be satisfied prior to the issue of the Occupation Certificate for 

the whole of the building 
 
H.1 Fulfillment of BASIX Commitments – clause 154B of the Regulation 
 

All BASIX commitments must be effected in accordance with the BASIX Certificate No. 
A429218_02. 
 
Note:  Clause 154B(2) of the Environmental Planning and Assessment Regulation 2000 provides: "A 

certifying authority must not issue a final Occupation Certificate for a BASIX affected building to 
which this clause applies unless it is satisfied that each of the commitments whose fulfilment it is 
required to monitor has been fulfilled." 
Standard Condition: H7 (Autotext HH7) 

 
H.2 Removal of Ancillary Works and Structures 
 

The Principal Contractor or Owner must remove from the land and any adjoining public 
place: 
a) the site sign, 
b) ablutions, 
c) hoarding, 
d) scaffolding, and 
e) waste materials, matter, article or thing. 
 
Note:  This condition has been imposed to ensure that all ancillary matter is removed prior to the issue 

of the Final Occupation Certificate. 
Standard Condition: H12 (Autotext HH12) 

 
I. Conditions which must be satisfied during the ongoing use of the development 
 
I.1 Maintenance of BASIX Commitments 
 

All BASIX commitments must be maintained in accordance with the BASIX Certificate No. 
A429218_02. 

http://www.health.nsw.gov.au/environment/publicpools/Pages/default.aspx
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Note: This condition affects successors in title with the intent that environmental sustainability 
measures must be maintained for the life of development under this consent. 
Standard Condition: I24  

 
I.2 Swimming and Spa Pools – Maintenance 
 

Swimming and spa pools must be maintained: 
a) in compliance with the Swimming Pools Act 1992 and the Building Code of Australia 

with regard to the provision of child-resistant barriers and resuscitation signs, 
b) in compliance with the NSW Health “Public Swimming Pools and Spa Pools Advisory 

Document” in force at that time. Private pools are encouraged to comply with the same 
standards as applicable, 

c) in compliance with AS 1926.3-2010 Swimming pool safety - Water recirculation and 
filtration systems,  

d) with backwash being discharged to the sewer in compliance with clause 10.9 (Figure 
10.2) of AS/NZS 3500.2.2:1996, and 

e) with a timer that limits the recirculation and filtration systems operation such that it does 
not emit noise that can be heard within a habitable room in any other residential 
premises (regardless of whether any door or window to that room is open):  
• before 8 am or after 8 pm on any Sunday or public holiday, or 
• before 7 am or after 8 pm on any other day. 

 
Note:  Child-resistant barriers, resuscitation signs, recirculation and filtration systems and controls 

systems require regular maintenance to ensure that life safety, health and amenity standards 
are maintained. 

Note:  The NSW Health public swimming pools and spa pools guidelines are available at 
www.health.nsw.gov.au/environment/publicpools/Pages/default.aspx 
 Standard Condition: I30 

 
I.3 Noise from Mechanical Plant and Equipment 

 
The noise level measured at any boundary of the site at any time while the mechanical plant 
and equipment is operating must not exceed the background noise level.  Where noise 
sensitive receivers are located within the site, the noise level is measured from the nearest 
strata, stratum or community title land and must not exceed background noise level at any 
time. 

 
The background noise level is the underlying level present in the ambient noise, excluding 
the subject noise source, when extraneous noise is removed. For assessment purposes the 
background noise level is the LA90, 15 minute level measured by a sound level meter. 
 
Note: This condition has been imposed to protect the amenity of the neighbourhood. 
Note:  Words in this condition have the same meaning as in the Noise Policy for Industry (2017) 

www.epa.nsw.gov.au/your-environment/noise/industrial-noise/noise-policy-for-industry-
(2017) 

  and Noise Guide for Local Government (2013) www.epa.nsw.gov.au/your-
environment/noise/regulating-noise/noise-guide-local-government  
Standard Condition: I59 

 
J. Miscellaneous Conditions 
 
 Nil.  
 
  

http://www.health.nsw.gov.au/environment/publicpools/Pages/default.aspx
http://www.epa.nsw.gov.au/your-environment/noise/industrial-noise/noise-policy-for-industry-(2017)
http://www.epa.nsw.gov.au/your-environment/noise/industrial-noise/noise-policy-for-industry-(2017)
http://www.epa.nsw.gov.au/your-environment/noise/regulating-noise/noise-guide-local-government
http://www.epa.nsw.gov.au/your-environment/noise/regulating-noise/noise-guide-local-government
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K. Advisings 
 
K.1 Criminal Offences – Breach of Development Consent and Environmental Laws 
 

Failure to comply with this development consent and any condition of this consent is a 
criminal offence.  Failure to comply with other environmental laws is also a criminal offence. 
 
Where there is any breach Council may without any further warning: 
a) Issue Penalty Infringement Notices (On-the-spot fines); 
b) Issue notices and orders; 
c) Prosecute any person breaching this consent; and/or 
d) Seek injunctions/orders before the courts to restrain and remedy any breach. 
 
Warnings as to potential maximum penalties 
Maximum penalties under NSW environmental laws include fines up to $1.1 Million and/or 
custodial sentences for serious offences. 
 
Warning as to enforcement and legal costs 
Should Council have to take any action to enforced compliance with this consent or other 
environmental laws Council’s policy is to seek from the Court appropriate orders requiring the 
payments of its costs beyond any penalty or remedy the Court may order. 
 
This consent and this specific advice will be tendered to the Court when seeking costs orders 
from the Court where Council is successful in any necessary enforcement action. 
 
Note:  The payment of environmental penalty infringement notices does not result in any criminal 

offence being recorded.  If a penalty infringement notice is challenged in Court and the person 
is found guilty of the offence by the Court, subject to section 10 of the Crimes (Sentencing 
Procedure) Act 1999, a criminal conviction is recorded.  The effect of a criminal conviction 
beyond any fine is serious.   
Standard Advising: K1 (Autotext KK1) 

 
K.2 Dial Before You Dig 
 

 
 
The Principal Contractor, Owner-builder or any person digging may be held financially 
responsible by the asset owner should they damage underground pipe or cable networks.  
Minimise your risk and dial 1100 Before You Dig or visit www.1100.com.au 

 
When you contact Dial Before You Dig you will be sent details of all Dial Before You Dig 
members who have underground assets in the vicinity of your proposed excavation. 
Standard Advising: K2 (Autotext KK2) 

 
K.3 Builder’s Licences and Owner-builders Permits 
 

Section 6.6(2)(d) of the Act requires among other matters that the person having the benefit 
of the development consent, if not carrying out the work as an owner-builder, must appoint 
a Principal Contractor for residential building work who must be the holder of a contractor 
licence. 

 
The Owner(s) must appoint the Principal Certifier.  The Principal Certifier must check that the 
required insurances are in place before the commencement of building work.  The Principal 
Contractor (builder) must provide the Owners with a certificate of insurance evidencing the 
contract of insurance under the Home Building Act 1989 for the residential building work. 

http://www.1100.com.au/
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Note: For more information go to the NSW Fair Trading website 
www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating 
Standard Condition: K5 (Autotext KK5) 

 
K.4 Building Standards - Guide to Standards and Tolerances 
 

The Principal Certifier does not undertake detailed quality control inspections and the role of 
the Principal Certifier is primarily to ensure that the development proceeds in accordance 
with this consent, Construction Certificates and that the development is fit for occupation in 
accordance with its classification under the Building Code of Australia.   
 
Critical Stage Inspections do not provide the level of supervision required to ensure that the 
minimum standards and tolerances specified by the “NSW Guide to Standards and 
Tolerances 2017” are achieved. 
 
The quality of any development is a function of the quality of the Principal Contractor’s or 
Owner-builder’s supervision of individual contractors and trades on a daily basis during the 
development.  The Principal Certifier does not undertake this role. 

 
Council, as the Principal Certifier or otherwise, does not adjudicate building contract disputes 
between the Principal Contractor, contractors and the Owner. 
 
Note: For more information on the NSW Guide to Standards and Tolerances go to the NSW  

Fair Trading website www.fairtrading.nsw.gov.au/housing-and-property/building-and-
renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances or call 133 
220.  Standard Condition: K6 (Autotext KK6) 

 
K.5 SafeWork NSW Requirements 
 

The Work Health and Safety Act 2011 and subordinate regulations, codes of practice and 
guidelines control and regulate the development industry. 
 
Note:  For more information go to the SafeWork NSW website www.safework.nsw.gov.au or call  

131 050. 
Standard Condition: K7 (Autotext KK7) 

 
K.6 Dividing Fences 
 

The erection of dividing fences under this consent does not affect the provisions of the 
Dividing Fences Act 1991.  Council does not adjudicate civil disputes relating to the provision 
of, or payment for, the erection of dividing fences. 
 
Note: Further information can be obtained from the NSW Civil and Administrative Tribunal 

www.ncat.nsw.gov.au/Pages/cc/Divisions/dividing_fences.aspx 
Note: Community Justice Centres provide a free mediation service to the community to help people 

resolve a wide range of disputes, including dividing fences matters. Their service is free, 
confidential, voluntary, timely and easy to use. Mediation sessions are conducted by two 
impartial, trained mediators who help people work together to reach an agreement. Around 75% 
of mediations result in an agreement being reached. Mediation sessions can be arranged at 
convenient times during the day, evening or weekends. To contact the Community Justice 
Centres go to www.cjc.nsw.gov.au or call 1800 990 777. 
Standard Advising: K10 (Autotext KK10) 

 
K.7 Appeal 
 

Council is always prepared to discuss its decisions and, in this regard, please do not hesitate 
to contact Valdis Aleidzans, Assessment Officer, on (02) 9391 7159. 
 

http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating
http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances
http://www.fairtrading.nsw.gov.au/housing-and-property/building-and-renovating/after-you-build-or-renovate/guide-to-standards-and-tolerances
http://www.safework.nsw.gov.au/
http://www.ncat.nsw.gov.au/Pages/cc/Divisions/dividing_fences.aspx
http://www.cjc.nsw.gov.au/
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However, if you wish to pursue your rights of appeal in the Land and Environment Court you 
are advised that Council generally seeks resolution of such appeals through a section 34 
Conference, site hearings and the use of Court Appointed Experts, instead of a full Court 
hearing. 
 
This approach is less adversarial, it achieves a quicker decision than would be the case 
through a full Court hearing and it can give rise to considerable cost and time savings for all 
parties involved.  The use of the section 34 Conference approach requires the appellant to 
agree, in writing, to the Court appointed commissioner having the full authority to completely 
determine the matter at the conference. 

 Standard Condition: K14 (Autotext KK14) 
 
K.8 Release of Security 

 
An application must be made to Council by the person who paid the security for release of 
the securities held under section 4.17 of the Act. 
 
The securities will not be released until a Final Occupation Certificate has been lodged with 
Council, Council has inspected the site and Council is satisfied that the public works have 
been carried out to Council’s requirements. Council may use part or all of the security to 
complete the works to its satisfaction if the works do not meet Council’s requirements. 
 
Council will only release the security upon being satisfied that all damage or all works, the 
purpose for which the security has been held have been remedied or completed to Council’s 
satisfaction as the case may be. 
 
Council may retain a portion of the security to remedy any defects in any such public work 
that arise within 6 months after the work is completed. 
 
Upon completion of each section of road, drainage and landscape work to Council's 
satisfaction, 90% of the bond monies held by Council for these works will be released upon 
application. 10% may be retained by Council for a further 6 month period and may be used 
by Council to repair or rectify any defects or temporary works during the  
6 month period. 
 
Note: The Refund of Security Bond Application form can be downloaded from 

www.woollahra.nsw.gov.au 
  Standard Condition: K15 (Autotext KK15) 
 
K.9 Recycling of Demolition and Building Material 
 

It is estimated that building waste, including disposable materials, resulting from demolition, 
excavation, construction and renovation, accounts for almost 70% of landfill. Such waste is 
also a problem in the generation of dust and the pollution of stormwater. Council encourages 
the recycling of demolition and building materials. 
Standard Condition: K17 (Autotext KK17) 
 

K.10 Owner-builders 
 

Under the Home Building Act 1989 any property owner who intends undertaking construction 
work to a dwelling house or dual occupancy to the value of $12,000 or over must complete 
an approved education course and obtain an owner-builder permit from NSW Fair Trading.  
 
Note:  For more information go to the NSW Fair Trading website www.fairtrading.nsw.gov.au or call  

133 220. 
  Standard Condition: K18 (Autotext KK18) 
 

http://www.woollahra.nsw.gov.au/
http://www.fairtrading.nsw.gov.au/
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K.11 Pruning or Removing a Tree Growing on Private Property 
 
The provisions of State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
and the Woollahra Development Control Plan 2015 (DCP), Chapter E3 –Tree Management, 
may require that an application be made to Council prior to pruning or removing any tree. 
The aim is to secure the amenity of trees and preserve the existing landscape within our 
urban environment. 
 
Before you prune or remove a tree, make sure you read all relevant conditions. You can obtain 
a copy of the Woollahra DCP from Council's website www.woollahra.nsw.gov.au or call Council 
on 9391 7000 for further advice. 
Standard Condition: K19 (Autotext KK19) 
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